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PART A

Instructions to Tenderers for Service Contracts
PUBLICATION REFERENCE: OHSA 01 / 2010

In submitting their tenders, tenderers must respect all instructions, forms, Terms of
reference, contract provisions and specifications ¢ ontained in this tender dossier.
Failure to submit a tender containing all the requi red information and
documentation within the deadline specified may lea d to the rejection of the tender.

1. Services to be provide

The services required by the Contracting Authority are described in the Terms of
Reference. These are contained in Annex Il of the draft contract, which forms Part B of this
tender dossier.

2. Timetable

Date Time*
Deadline for request for any clarifications from nd 10:00am
- ] 22" March, 2010 Malta
the Occupational Health and Safety Authority Time
Clarification meeting 17 " March, 2010

Last date on which clarifications are issued by

th
the Occupational Health and Safety Authority 25" March, 2010

10.00am

Deadline for submission of tenders 6 " April, 2010 Malta
Time

* All times are in the time zone of the country of the Contracting Authority

3. Participation and sub-contracting

a) Participation in this tender is by the process defined in the Public Contracts Regulations
as the “open procedure” whereby any interested economic operator may submit a tender

b) Participation in tendering is open on equal terms to all natural and legal persons of the
Member States of the European Union, candidate countries or any other country as
stipulated in Article 68 of the Public Contracts Regulations.

c) Sub-contracting is the only allowed form of collaboration and only on condition that the
tenderer explicitly states that it is the sole party which will be contractually liable. If the
tenderer intends to subcontract one or more parts of the contracted services, this must be
clearly stated by the tenderer in its Tender submission form;

d) The selected tenderer must intend to carry out the major part of the services itself. The
total value of the sub-contracted part of the services must not exceed 20% of the total
contract value for this tender document and the sub-contractor must not sub-contract
further;



e) All sub-contractors must be eligible for the contract. If the identity of the intended
sub-contractor is already known at the time of submitting the tender, the tenderer must
furnish a statement guaranteeing the eligibility of the sub-contractor. If any sub-contractor
identified in this way does not meet the eligibility criteria, the tender may be rejected. If the
identity of the sub-contractor is not known at the time of submitting the tender, any
sub-contract must be awarded according to Article 4 of the General Conditions of the
contract, subject to the limit on the total value of the sub-contracted services stated in (d)
above.

f) Selection Criteria.
Tenderer must provide evidence of the technical abilities regarding this contract as follows:

() A list of all accreditation projects carried out over the past three years,
accompanied by certificates of satisfactory execution for the most important
works, issued by the beneficiary of that project. At least two projects need to be
listed and supported by the certificates of satisfactory execution.

(I Key expert (as indicated below)

KEY EXPERTS

Key Expert 1 (Accreditation Expert):
Tasks:

Tenderers shall designate an Accreditation Expert who will be responsible for drawing up
a report for a national accreditation scheme. This will be with the intention of accrediting
third party OHS practitioners who carry out risk assessment services to employers as per
requirements of Act XXVII of 2000 and subsidiary OHS legislation.

S/He must have experience working in different industries on their occupational health and
safety risk assessment programmes. S/he must possess the relevant academic and/or
professional requirements and must be able to deliver within the stipulated timeframes.
The Accreditation Expert shall assume the responsibility of developing the accreditation
system, and shall be required to demonstrate the following:

Qualifications and Skills

A first degree in any discipline related to the occupational health and safety?.
Possession of a postgraduate qualification in a field® relevant to occupational health
and safety will be considered an asset;

! Relevant Maltese Legislation may be obtained from the Department of Information. An electronic copy of all
OHS legislation currently in force may be downloaded from the OHSA's website at:
http://ohsa.org.mt/categoryindex.asp?category=pubs_reg

2 Discipline refers to areas such as mechanical and or electrical engineering, occupational health, medicine,
nursing, industrial hygiene, occupational psychology and chemical safety.



A good verbal and written command of English.

General professional experience

A minimum of 5 years professional experience related to working on accreditation
projects.

Has experience in the development of an accreditation system in accordance with
EU technical regulations and directives in the field of accreditation and conformity
assessment as stipulated in the Specific professional experience hereunder.

Specific professional experience

- Full familiarity with EU technical regulations and directives in the field of
accreditation and conformity assessment especially ISO/IEC17011, 1SO17020,
ISO17025 EU Regulation 765/2008 and other applicable normative documents
including documents published by among others EA, ILAC. IAF;

- full familiarity and experience with the operations and documents of the European
Cooperation for Accreditation (EA);

- Proven hands on knowledge on accreditation and other conformity assessment
issues including the development of accreditation systems/schemes familiar with
the developments within EA as regards development of accreditation schemes
documentation as prepared by EA,

- Practising assessor of Conformity Assessment Bodies especially inspection bodies
and certification bodies will be considered an asset.

The above professional experience needs to be suppo rted by completion
certificates / letters of reference issued by the e  ntities/companies/organisations
which commissioned the accreditation work

For the expert nominated, a detailed CV with tangib  le proof supporting the declared
skills and experience shall be included in the bids

g) Natural persons, companies or undertakings for whom the conditions set out in Article
49 of the Public Contracts Regulations 2005, apply, may be excluded from participation in
and the award of contracts. Tenderers or candidates who have been guilty of making false
declarations will also incur financial penalties representing 10% of the total value of the
contract being awarded. That rate may be increased to 20% in the event of a repeat
offence within five years of the first infringement. Tenderers are to fill in form at Annex IX
as per clause 4.2 (f).

® Field refers to areas such as mechanical and or electrical engineering, occupational health, medicine,
nursing, industrial hygiene, occupational psychology and chemical safety



4. Content of tenders

All tenders submitted must comply with the requirements in the tender dossier and
comprise an original and valid tender Guarantee (Bid Bond), duly executed in the form, for
the amount and for the validity Period stipulated in the official tender document, a
Technical Offer and a Financial Offer. Each offer must contain one original, clearly
marked "Original”, and 2 copies, each marked "Copy". Failure to respect the requirements
in clauses 4.1, 4.2, 4.3 and 7 will result in the rejection of the tender.

4.1 Tender Guarantee (Bid Bond)

The tender guarantee is set at €1000 (One thousand Euro) and must be an original and
valid guarantee presented in the form specified in the Annex VII to the tender dossier. The
guarantee must be issued by a local Maltese Bank or a Financial Institution licensed by a
recognized Financial Regulator in the country where the company is located and who
assumes responsibility for claims and payments to the amount as stated above. It must
remain valid up to and including the 6™ September 2010 . The tender guarantee must be
drawn up in the name of the , Chief Executive Officer, Occupational Health and Safety
Authority, 17, Edgar Ferro Street, Pieta’ PTA 1533, Malta

The tender guarantee (Bid Bond) is intended as a pledge that the tenderer will not retract
his offer up to the expiry date of the guarantee and, if successful, that he will enter into a
contract with the Director General of Contracts on the terms and conditions stated in the
tender dossier.

Hence, the guarantee shall be forfeited if the tenderer withdraws his tender before the
above-mentioned validity date or if the tenderer fails to provide the Performance
Guarantee.

Tender guarantees provided by tenderers who have not been selected shall be released
within 30 calendar days from the signing of the contract/Letter of Acceptance. The tender
guarantee of the successful tenderer shall be released on the signing of the contract/Letter
of Acceptance, and on submission of a valid performance guarantee.

Offers that are not accompanied with the mandatory Tender Guarantee (Bid Bond)
by the Closing Date and Time of the tender will be automatically disqualified.

4.2 Technical Offer
The Technical offer must include the following documents:

(1)  Service Tender submission form  (see Part D of this tender dossier) including:

a) Signed statements of exclusivity and availability (using the template included with
the tender submission form), one for each key expert, the purpose of which are as follows:

The key experts proposed in this tender must not be part of any other tender being
submitted for this tender procedure. They must therefore engage themselves
exclusively to the tenderer.

Each key expert must also undertake to be available, able and willing to work for all
the period foreseen for his/her input during the implementation of the contract as
indicated in the Terms of reference and/or in the Organisation and methodology.



Faxed copies or electronic submissions of the statements of exclusivity and availability are
accepted. Note that non-key experts must not be asked to sign statements of exclusivity
and availability.

Any expert who is engaged on another project, where the input from his/her position in that
contract could be required on the same dates as his/her activities under this contract must
not be proposed as a key expert for this contract. Consequently, the dates included by a
key expert in his/her statement of exclusivity and availability in your tender must not
overlap with dates on which he/she is committed to work on any other contract or tender.

If a key expert has been proposed by more than one tenderer with the agreement of the
key expert, the corresponding tenders may be rejected. The same applies if the key expert
proposed has been involved in the preparation of the project to the extent this engagement
constitutes a conflict of interest in accordance with Article 9 of the General Conditions. The
expert concerned will be excluded from this tender procedure.

In cases where a key expert will not be available at the expected start of his/her activities,
the corresponding tender may be rejected and the expert concerned may be excluded
from this tender.

Having selected a bid partly on the basis of an evaluation of the key experts presented in
the tender, the Occupational Health and Safety Authority expects the contract to be
executed by these specific experts. As the expected date of mobilisation is given in the
tender dossier, the Occupational Health and Safety Authority will only consider
substitutions after the deadline for the submission of tenders in cases of unexpected
delays in the commencement date beyond the control of the Consultant, or exceptionally
because of the incapacity of a key expert for health reasons or due to force majeure or
other circumstances which may justify a replacement and which would not have any effect
on the selection of the most economically advantageous tender. The desire of a tenderer
to use an expert on another project or a change of mind on the part of an expert about the
contract will not be accepted as a reason for substitution of any of the key experts.

b) A signed declaration from each legal entity identified in the service tender
submission form, using the format attached to the tender submission form.

) A completed Financial Identification form to nominate the bank account into
which payments would be made in the event that the tender is successful.

d) Contact Details of the Tenderer/s in the duly signed form provided in Annex X
(Details of Bidder).

e) Information related to the selection criteria as per Article 3 (f) of the Instructions to
Tenderers.

f) A signed declaration from each legal entity identified in the tender submission form
certifying their eligibility to participate, using the form attached at Annex IX.

(2)  Organisation and methodology (To become Annex lll of the contract), to be
drawn up by the tenderer using the format in Annex Il of the draft contract.

This includes any other technical requirements as may be requested in the Terms
of Reference.



3)

Key experts including the Accreditation Expert (for Lot 2) (To become Annex IV of
the contract). The key expert is that person whose involvement is considered to be
instrumental in the achievement of the contract objectives. His/her position and
responsibilities are defined in the Terms of reference in Annex Il of the draft
contract.

Annex IV of the draft contract contains the templates which must be completed by
the tenderer, including:

a) the CV of the key experts. The CV must be confined to 3 pages. (Use CV
template).

The qualifications and experience of each key expert must clearly match the profiles
indicated in the Instructions to Tenderers. All key experts must have the nationality of one
of the EU Member States, candidate countries or any other country in accordance with
Article 68 of LN177/2005. Experts who have been involved in the preparation of this
project are excluded from participating in the tender as key experts.

(4)

The Occupational Health and Safety Authority may request tenderers to provide the
following documents in the case of the key experts proposed:

a copy of the diplomas mentioned in their CVs,

a copy of the employers' certificates or references proving the professional
experience indicated in their CVs.

A diskette or CD-ROM containing the electronic vers  ion of the technical offer must
be included with the printed version of the same te chnical offer. In case of any
discrepancies between the electronic version and th e original, printed version, the
latter will prevail.

4.3 Financial Offer

Tenders must be presented in Euro.
The budget available for this tender is €30,000 excluding VAT.

The Financial offer must be presented as an amount in Euro (€) and must be submitted
using the template for the Budget of Annex V of part B of this tender dossier.

The prices for the contract must include all of the services to be provided. The prices
guoted are fixed and not subject to revision or escalation in costs over the life time of the
project.

VAT and all other taxes are to be quoted separately

5

Variant solutions

No Variant Solutions will be accepted.



6 Period during which tenders are binding

Tenderers are bound by their tenders for 150 days after the deadline for the submission of
tenders. In exceptional cases and prior to the expiry of the original tender validity period,
the Occupational Health and Safety Authority may ask tenderers in writing to extend this
period. Tenderers that agree to do so will not be permitted to modify their tenders. If they
refuse, their participation in the tender procedure will be terminated.

The selected tenderer must maintain its tender for a further 60 days from the date of
notification that its tender has been recommended for the award by the General Contracts
Committee.

7 Additional information before the deadline for su bmission of
tenders

The tender dossier should be clear enough to avoid candidates invited to tender from
having to request additional information during the procedure. If the Occupational Health
and Safety Authority, either on its own initiative or in response to the request of a
prospective candidate, provides additional information on the tender dossier, it must send
such information in writing to all other short-listed candidates at the same time.

Tenderers may submit questions in writing to the following address up to 16 calendar days
before the deadline for submission of tenders, specifying the publication reference and
the contract title :

Contact name: Project Leader Mr. Silvio Farrugia, Senior Manager

Address: Occupational Health and Safety Authority, 17, Edgar Ferro Street, Pieta’ PTA
1533, Malta

Fax N% 00356 21232909
E-mail: ohsa@gov.mt

Any prospective tenderers seeking to arrange individual meetings with the Central
Government Authority and/or the government of the beneficiary country concerning this
contract during the tender period may be excluded from the tender procedure.

Visits by individual prospective tenderers during the tender period cannot be permitted
other than for this clarification meeting for all prospective tenderers.

Any clarification of the tender dossier will be communicated simultaneously in writing to all
the tenderers at the latest 6 calendar days before the deadline for submission of tenders.
No further clarifications will be given after this date.



8. Submission of tenders

Tenders must be submitted in English and received before the deadline specified in
Article 2. They must include the Tender submission form in part D of this tender dossier
and be submitted:

EITHER by recorded delivery (official postal service) or hand delivered to:

Occupational Health and Safety Authority,
17, Edgar Ferro Street,
Pieta’ PTA 1533,
Malta

Tenders submitted by any other means will not be co nsidered.

Tenders must comply with the following conditions:

All tenders must be submitted in one original, marked “original”’, and 2 copies signed in the
same way as the original and marked “copy”.

All tenders, including annexes and all supporting documents, must be submitted in a
sealed envelope/package bearing only:

a) the above address;

b) the reference code of this tender procedure, (i.e., OHSA 01/ 2010)
) where applicable, the number of the lot(s) tendered for;

d) the words “Not to be opened before the tender opening session”

The financial bid must be placed in a sealed envelope with the technical bid and tender
guarantee.

The pages of the Technical and Financial offers must be numbered.

9.  Alteration or withdrawal of tenders
Tenderers may alter or withdraw their tenders by written notification prior to the deadline
for submission of tenders. No tender may be altered after this deadline.

Any such notification of alteration or withdrawal shall be prepared and submitted in
accordance with the Public Contracts Regulations 2005 (L.N.177/2005). The outer
envelope (and the relevant inner envelope) must be marked 'Alteration’ or ‘Withdrawal' as
appropriate.



10. Costs for preparing tenders

No costs incurred by the tenderer in preparing and submitting the tender shall be
reimbursable. All such costs shall be borne by the tenderer. In particular, if proposed
experts were interviewed, all cost shall be borne by the tenderer.

11. Ownership of tenders

The Central Government Authority retains ownership of all tenders received under this
tendering procedure. Consequently, tenderers have no right to have their tenders returned
to them.

12. Joint venture or consortium

12.1 If a tenderer is a joint venture or consortium of two or more persons, the tender
must be single with the object of securing a single contract, each person must sign the
tender and will be jointly and severally liable for the tender and any contract. Those
persons must designate one of their number to act as leader with authority to bind the joint
venture or consortium. The composition of the joint venture or consortium must not be
altered without the prior consent in writing of the Central Government Authority.

12.2  The tender may be signed by the representative of the joint venture or consortium
only if he has been expressly so authorised in writing by the members of the joint venture
or consortium, and the authorising contract, notarial act or deed must be submitted to the
Central Government Authority within the 30 days following the award of the contract. All
signatures to the authorising instrument must be certified in accordance with the national
laws and regulations of each party comprising the joint venture or consortium together with
the powers of attorney establishing, in writing, that the signatories to the tender are
empowered to enter into commitments on behalf of the members of the joint venture or
consortium. Each member of such joint venture or consortium must provide the proof
required under Article 3 as if it, itself, were the tenderer.

13 Evaluation of tenders

13.1 Evaluation of technical offers

The quality of each technical offer will be evaluated in accordance with criteria set in Part
C of this tender dossier. No other award criteria will be used. The evaluation of the
technical offers will follow the procedures set out in the Public Contracts Regulations of
2005 (LN 177 of 2005).

13.1.2 Interviews
No Interviews will be scheduled.

13.2 Evaluation of financial offers

Those who have achieved an average technical score of 75 (out of 100 marks) will be
evaluated.



Single-envelope system

Upon completion of the technical evaluation, the financial offers for tenders which were not
eliminated during the technical evaluation will be evaluated.

In the case where unit-prices are quoted, any arithmetical errors are corrected without
prejudice to the tenderer such that, where there is a discrepancy between a unit rate and
the total amount derived from the multiplication of the unit rate by the corresponding
number of units, the unit rate as quoted shall prevail, unless in the opinion of the
Evaluation Committee there is an obvious error in the unit rate, in which event the total
amount as quoted shall prevail and the unit rate shall be corrected. The tenderer
concerned will be notified of such proposed correction and given the opportunity to
approve the correction of the error.

13.3 Choice of selected tenderer

The Most Economically Advantageous Tender (MEAT) will be established by weighing
technical quality against price on an 80/20.

13.4 Confidentiality

The entire evaluation procedure is confidential. The Evaluation Committee's decisions are
collective and its deliberations are held in closed session. The members of the Evaluation
Committee are bound to secrecy.

The evaluation reports and written records, in particular, are for official use only and may
not be communicated neither to the tenderers nor to any party other than the Occupational
Health and Safety Authority, the Commission, the European Anti-Fraud Office and the
European Court of Auditors.

14 Ethics clauses / Corruptive practices

a) Any attempt by a tenderer to obtain confidential information, enter into unlawful
agreements with competitors or influence the Evaluation Committee or the
Occupational Health and Safety Authority during the process of examining,
clarifying, evaluating and comparing tenders will lead to the rejection of its tender
and may result in administrative penalties.

b) The tenderer must not be affected by any potential conflict of interest and shall have
no particular link with other tenderers or parties involved in the project.

c) The Occupational Health and Safety Authority reserves the right to suspend or cancel
project financing if corrupt practices of any kind are discovered at any stage of the
award process or during the implementation of a contract. For the purposes of this
provision, "corrupt practices" are the offer of a bribe, gift, gratuity or commission to
any person as an inducement or reward for performing or refraining from any act
relating to the award of a contract or implementation of a contract already concluded
with the Occupational Health and Safety Authority.



15. Notification of award, signing of contract(s) a  nd performance
guarantee

Before the period of validity of tenders expires, the Central Government Authority will notify
the successful tenderer in writing that its tender has been successful as well
simultaneously in writing informing the unsuccessful tenderers.

The notification to the successful tenderer implies that the validity of its tender is extended
for a period of 60 days from the date of notification of award of the contract. Unless there
is challenge of the award decision by any of the unsuccessful tenderers within 10 working
days from the date of the award notification, the Occupational Health and Safety Authority
will send the contract to the tenderer for signature.

Within 15 calendar days of receipt of the contract already signed by the Occupational
Health and Safety Authority, the selected tenderer shall sign and date the contract and
return it, with the performance guarantee, to the Occupational Health and Safety Authority.

Failure of the selected tenderer to comply with this requirement may constitute grounds for
the annulment of the decision to award the contract. In such a case, the Occupational
Health and Safety Authority may award the tender to another tenderer or cancel the tender
procedure.

The performance guarantee referred to in Article 7.8 of the General Conditions is set at
10% of the amount of the contract and must be presented in the form of a bank guarantee
as specified in the Annex VIII to the tender dossier. It will be released within 30 days of
the issue of the final acceptance certificate by the Contracting Authority following the
submission by the contractor of the final report.

The unsuccessful tenderers will be informed in detail on the grounds by which their
tenders were not accepted, by means of a standard letter, which includes an indication of
the relative weaknesses of their tender by way of a comparative table of the scores for the
winning tender and the ones for the unsuccessful tender.

The corresponding contract award notice will be dispatched to the OJEU no later than 48
days after the award decision is made.

16. Cancellation of the tender procedure

In the event of cancellation of the tender procedure, tenderers will be notified of the
cancellation by the Occupational Health and Safety Authority. If the tender procedure is
cancelled before the outer envelope of any tender has been opened, the unopened and
sealed envelopes will be returned to the tenderers.

Cancellation may occur where:

the tender procedure has been unsuccessful; i.e.;, no suitable tender has been
received or there is no response at all;

the economic or technical data of the project have been fundamentally altered;

exceptional circumstances or force majeure render normal performance of the
contract impossible;

all technically compliant tenders exceed the financial resources available;



there have been irregularities in the procedure, in particular where these have
prevented fair competition;

In no event shall the Occupational Health and Safet y Authority be liable for any
damages whatsoever including, without limitation, d amages for loss of profits, in
any way connected with the cancellation of a tender procedure even if the
Occupational Health and Safety Authority has been a  dvised of the possibility of
damages. The publication of a procurement notice do es not commit the
Occupational Health and Safety Authority to impleme nt the programme or project
announced.

17. Appeals

PART XIll of Legal Notice 177/2005 — Public Contracts Regulations

Procedure for the submission of appeals

83. (1) Any tenderer who feels aggrieved by a proposed award of a contract and any
person having or having had an interest in obtaining a particular public supply, public
service or public works contract and who has been or risks being harmed by an alleged
infringement may, within ten calendar days of the publication of the decision, file a notice
of objection at the Department of Contracts or the contracting authority involved as the
case may be. Such a notice of objection shall only be valid if accompanied by a deposit
equivalent to one per cent of the estimated tender value, provided that in no case shall the
deposit be less than €450 or more than €58,000. The Head of a contracting authority shall
immediately notify the Director that an objection had been filed with his authority thereby
immediately suspending the award procedure.

The Department of contracts or the contracting authority involved, as the case may be,
shall be precluded from concluding the contract during the period of 10 calendar days
allowed for the submission of appeals. The award process shall be completely suspended
if an appeal is eventually submitted.

(2) The procedure to be followed in submitting and determining complaints as well as the
conditions under which such complaints may be filed shall be the following:

(a) Any decision by the General Contracts Committee (or a Special Contracts Committee)
and by a contracting authority, shall be made public at the Department of Contracts or at
the office of the contracting authority prior to the award of the contract.

(b) The notice of objection duly filed in accordance with sub-regulation (1) shall be made
public by not later than the next working day following its filing.

(c) Within three working days of the expiry of the ten-day period allowed for the filing of a
notice of objection, any other tenderer and any person having or having had an interest
involved in the call for tenders may register an interest in the proceedings. The registration
of interest shall only be valid if accompanied by a deposit amounting to the deposit paid
under sub-regulation (1). The tenderer who had been indicated in the adjudication decision
of the Director or the contracting authority as the one to whom the contract was to be
awarded, shall be deemed to have registered an interest but does not need to pay a
deposit.



(d) The names of the tenderers or other person having or having had an interest in
obtaining a particular public contract who register an interest shall be made public on the
first working day after the lapse of the time limit specified in paragraph (c).

(e) (i) Within three working days after the publication of the list of persons who register an
interest, the tenderer filing the notice of objection shall send a reasoned letter of objection
explaining the objection.

(i) The letter of objection and any accompanying documentation shall be submitted in a
number of copies that equals the number of tenderers with a registered interest, plus
three.

(i) The letter of objection shall be made public and shall be circulated to all persons with a
registered interest.

() (i) Within five working days from the publication of the letter of objection, any tenderer
who had registered an interest may send a reasoned reply to the letter of objection.

(i) The reply and any accompanying documentation shall be submitted in a number of
copies that equals the number of tenderers with a registered interest, plus three.

(iif) The reply shall be made public and shall be circulated to all tenderers with a registered
interest and to all tenderers who have filed an objection.

(g) Within ten working days of the publication of the replies the Director or the Head of the
contracting authority shall prepare a report (the Analysis Report) analysing the letter of
objection and the replies thereto. This report shall be circulated to the persons who file an
objection and who have a registered interest. After the preparatory process is duly
completed, the Head of the contracting authority shall forward to the Director of Contracts
all documentation pertaining to the call for tenders in question including files, tenders
submitted, copies of deposit receipts, any motivated letter, analysis report, etc.

(h) The Director shall forward all the documentation related to any appeal case to the
Chairman of the Appeals Board who shall then proceed as stipulated in Part XIV.

(i) The Director or the Head of the contracting authority shall publish a copy of the decision
of the Appeals Board at his department or at the premises of the relevant contracting
authority, as the case may be. Copies of the decision shall be forwarded to the
complaining tenderer, any persons who had registered or had an implied interest and, by
the Director only, to the contracting authority concerned when this is one listed in Schedule
2.

(3) Complaints in terms of this Part may only be submitted in respect of public contracts
awarded by Authorities listed in Schedule 1 whose value exceeds €47,000.

18. Data Protection

The information collected during this tender procedure shall be processed in accordance
to the Data Protection Act 2001. The information collected throughout this procedure is
confidential and intended solely for the use of the Department of Contracts and will not be
disclosed or copied without your consent to anyone outside the Department unless the law
permits us to.



19. Gender Equality

In carrying out his/her obligations in pursuance of this contract, the tenderer shall ensure
the application of the principle of gender equality and shall thus ’inter alia’ refrain from
discriminating on the grounds of gender, marital status or family responsibilities.
Tenderers are to ensure that these principles are reflected in the organigram of the
company where the principles aforementioned, including the selection criteria for access to
all jobs or posts, at all levels of the occupation hierarchy are amply proven. In this
document words importing one gender shall also include the other gender.
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DRAFT SERVICE CONTRACT

Occupational Health and Safety Authority, 17, Edgar Ferro Street, Pieta’ PTA 1533, Malta
(“Contracting Authority”), of the one part,

and

<Name of the Contractor> (acronym) (“the Contractor”) of the other part, have agreed as
follows:

Special Conditions

Article 1  Subject
The subject of this Contract is a Tender for Research on OHS and development of OHS
accreditation system with identification number OHSA 01/2010

Article 2 Structure of the contract

The Contractor will carry out the services on the terms and conditions set out in this contract, which
comprises, in order of precedence, these special conditions ("Special Conditions") and the all
Annexes included in this tender document.

Annex I General Conditions for service contracts financed by the European
Community

Annex Il Terms of reference

Annex Il Organisation and methodology

Annex IV: Key experts

Annex V: Budget

Annex VI-Annex XII: Forms and other relevant documents

In case of any contradiction between the above mentioned annexes, their provisions shall be
applied according to the table of contents in order of precedence.

Article 3 Contract value
This contract, established in Euro is the global price of

Article4 Commencement date

Two (2) weeks from the last signature of contract.



Article 5 Period of execution

The estimated period of execution of the tasks identified in Annex Il is as follows:

Component delivered

Development of an OHS Accreditation | End August 2011
system

Article 6  Reporting

The Final Beneficiary reserves the right to demand reports related to the project. The contractor
will produce the reports not later than a week from the request.

Contractor shall draw up a report with recommendations for an OHS accreditation
system to endorse third party OHS practitioners who offer services to employers.

Article 7 Payments and bank account

7.1 Payments will be made in Euro.

in accordance with Article 28 of the General Conditions into the bank account notified by
the Contractor to the Contracting Authority in accordance with Article 20.7 of the General
Conditions.

7.2 The payments will be made according to the table below, subject to the provisions of
Articles 28 to 33 of the General Conditions

Amount
Pre-financing Payment 20 % of the contract
(Imonth from signing of contract) value
Interim payment (#1) 20 % of the contract
value
Interim payment (#2) 20 % of the contract
value
Interim payment (#3) 20 % of the contract
value
Final Payment — Balance 20 % of the contract
(End of Project) value

The contractor will be paid after each phase of the implementation stage in accordance with Annex
V. The contractor shall invoice the Contracting Authority after each phase in accordance with the
fees established in Annex V (totalling to FIVE (5) invoices)



Article 8 Contact addresses

Any written communication relating to this Contract between the Contracting Authority and the
Contractor must state the Contract title and identification number, and must be sent by post, fax, e-
mail or by hand to the addresses identified in accordance with Article 20.7 of the General
Conditions.

Article 9  Law and language of the contract
9.1 The law of Malta shall govern all matters not covered by the contract.

9.2 The language of the contract and of all written communications between the Contractor and
the Contracting Authority and/or the Project Leader shall be English.

Article 10 Tax and customs arrangements
The contract shall include all duties and taxes. VAT should be quoted separately. Contracted
prices shall be inclusive of VAT and all other taxes. (Annex V)

Article 11 Dispute settlement

Any dispute between the Parties that may arise during the performance of this contract and that
has not been possible to settle otherwise between the Parties shall be submitted to the arbitration
of the Malta Arbitration Centre in accordance with the Arbitration Act (Chapter 387) of the Laws of
Malta.

This law is based on “Model Law” which is the Model Law on International Commercial Arbitration
adopted on June 21, 1985 by the United Nations Commission on International Trade Law
reproduced in the First Schedule of the Arbitration Act.

Article 12 Other specific conditions applying to the contract

The following supplement to the General Conditions shall apply:

12.1 There shall be a Performance Guarantee amounting to 10% of the contract value which will
be held against payment to the Occupational Health and Safety Authority for any loss
resulting from the Contractor’'s failure to perform his contractual obligations fully and

properly.

Done in English in three originals, two originals being for the Contracting Authority and one original
being for the Contractor.

For the Contractor For the Contracting Authority
Name: Name:

Function: Function:

Signature: Signature:

Date: Date:



PART B

ANNEX | — B1l: GENERAL CONDITIONS FOR SERVICE
CONTRACTS

PRELIMINARY PROVISIONS

Article 1 Definitions and conventions

1.1 If this contract is sighed in more than one language, the English version prevails in the
event of inconsistencies between the different language versions.

1.2 The headings and titles in these General Conditions shall not be taken as part thereof or
be taken into consideration in the interpretation of the Contract.

1.3 The following definitions apply to the contract.

Administrative order: any written or oral instruction or order issued by the Project Leader to the
Contractor regarding the performance of the services.

Beneficiary country: The Maltese Islands

Budget breakdown: in a fee-based contract, the schedule which breaks down the contract
value, stating out the fee rates and the provision for incidental expenses.

Cash flow forecast: the Contractor's estimate of the cash flows arising directly from the
execution of a fee-based contract.

Central Government Authority: means the Department of Contracts
Commission: the European Commission.
Contractor: the party which contracts to perform the services.

Contract: the signed agreement entered into by the parties for the performance of the
services, including all attachments thereto and all documents incorporated therein, including
these General Conditions.

Contracting Authority: the Final beneficiary, Implementing Authority, Implementing Agency or
Final recipient of the contract.

Contract value: the amount stated in Article 3 of the Special Conditions.
Day: calendar day.

EC: the European Community.

EU: the European Union.

Euro: the European single currency.

Department of Contracts Web site: http://www.contracts.gov.mt.

Fee-based contract: a contract under which the services are provided on the basis of fixed fee
rates for each day/hour worked by experts/service provider.

General damages: the sum, not stated previously in the contract, which is awarded by a court
or arbitration tribunal, or agreed between the parties, as compensation payable to an injured
party for a breach of the contract by the other party.



Global price contract: a contract under which the services are performed for an all-inclusive
fixed price.

Liquidated damages: the compensation stated in the contract as being payable by one
contracting party to the other for failure to perform the contract or part thereof.

Month: calendar month
National currency: the currency of the beneficiary country.
Project: the project in relation to which the services are to be provided under the contract.

Project Leader: the natural or legal person responsible for monitoring the implementation of
the contract on behalf of the Contracting Authority.

Public Administration: refers to Ministries and Government Departments

Services: activities to be performed by the Contractor under the contract such as technical
assistance, studies, training and designs.

Terms of reference: the document in Annex Il drawn up by the Contracting Authority giving the
definition of its requirements and/or the objectives in respect of the provisions of services,
specifying, where relevant, the methods and resources to be used by the Contractor and/or
the results to be achieved by it.

Time limits: those periods in the contract which shall begin to run from the day following the
act or event which serves as the starting point for those periods. Should the last day of the
period fall upon a non-working day, the period shall expire at the end of the first working day
following the last day of the period.

1.4 Where the context so permits words importing the singular shall be deemed to include the
plural and vice versa and words importing the masculine shall be deemed to include the
feminine and vice versa.

1.5 The word “country” shall be deemed to include State or Territory.

1.6 Words importing persons or parties shall include firms and companies and any
organization having legal capacity.

Article 2 Notices and written communications

2.1 Whenever there is a deadline for the receipt of a written communication, the sender should
ask for an acknowledgement of receipt of its communication. In any event, the sender shall
take all the necessary measures to ensure timely receipt of the communication.

2.2 Any notice, consent, approval, certificate or decision by any person required under the
contract shall be in writing, unless otherwise specified, and shall not be unreasonably withheld
or delayed.

2.3 Any oral instructions or orders shall take effect at the time of transmission and shall be
confirmed subsequently in writing.

Article 3 Assignment

3.1 An assignment is any agreement by which the Contractor transfers its contract or part
thereof to a third party.

3.2 The Contractor shall not, without the prior written consent of the Central Government
Authority, assign the contract or any part thereof, or any benefit or interest thereunder.



3.3 The approval of an assignment by the Contracting Authority shall not relieve the
Contractor of its obligations for the part of the contract already performed or the part not
assigned.

3.4 Assignees must satisfy the eligibility criteria applicable to the award of the contract.

Article 4 Sub-contracting

4.1 Any agreement by which the Contractor entrusts performance of a part of the services to a
third party is considered to be a sub-contract.

4.2 The Contractor must seek the prior written authorisation of the Contracting Authority before
entering into a sub-contract. This authorization will be based on the services to be
subcontracted and the identity of the intended subcontractor. The Contracting Authority shall,
with due regard to the provisions of Article 2.2, within 30 days of receipt of the natification,
notify the Contractor of its decision, stating reasons, should it withhold such authorisation.

4.3 No sub-contract can create contractual relations between any sub-contractor and the
Contracting Authority.

4.4 The Contractor shall be responsible for the acts, defaults and negligence of its sub-
contractors and their experts, agents or employees, as if they were the acts, defaults or
negligence of the Contractor, its experts, agents or employees. The approval by the
Contracting Authority of the sub-contracting of any part of the contract or of the engagement
by the Contractor of subcontractors to perform any part of the services shall not relieve the
Contractor of any of its obligations under the contract.

4.5 If a sub-contractor is found by the Contracting Authority or the Project Leader to be
incompetent in discharging its duties, the Contracting Authority or the Project Leader may
request the Contractor forthwith, either to provide a sub-contractor with qualifications and
experience acceptable to the Contracting Authority as a replacement, or to resume the
performance of the services itself.

4.6 Sub-contractors must satisfy the eligibility criteria applicable to the award of the contract.

4.7 Those services entrusted to a sub-contractor by the Contractor cannot be entrusted to
third parties by the sub-contractor.

4.8 Any change of sub-contractor without the prior written consent of the Contracting Authority
shall be considered to be a breach of contract.

4.9 The Contracting Authority is to seek written approval from the Central Government
Authority before sanctioning any of the above mentioned clauses relating to Article 4 on sub-
contracting.

OBLIGATIONS OF THE CONTRACTING AUTHORITY

Article 5 Supply of information

5.1 The Contracting Authority shall supply the Contractor promptly with any information and/or
documentation at its disposal which may be relevant to the performance of the contract. Such
documents shall be returned to the Contracting Authority at the end of the period of execution
of the contract.



5.2 The Contracting Authority shall as far as possible co-operate with the Contractor to provide
information that the latter may reasonably request in order to perform the contract.

Article 6 Assistance with local regulations

6.1 The Contractor may request the assistance of the Contracting Authority of the beneficiary
country to obtain copies of laws, regulations, and information on local customs, orders or
bylaws of the country in which the services are to be performed, which may affect the
Contractor in the performance of its obligations under the contract. The Contracting Authority
may charge the Contractor for such assistance, which would be provided at the Contractor's
own expense.

6.2 Subject to the provisions of the laws and regulations on foreign labour in the country in
which the services are to be performed, the Contracting Authority of the beneficiary country
shall make every effort to facilitate the procurement by the Contractor of all required visas and
permits, including work and residence permits, for the personnel whose services the
Contractor and the Contracting Authority consider necessary as well as residence permits for
their families.

6.3 The Contracting Authority shall issue to its employees, agents and representatives all such
instructions as may be necessary or appropriate to facilitate the prompt and effective
performance of the services.

OBLIGATIONS OF THE CONTRACTOR

Article 7 General obligations

7.1 The Contractor shall respect and abide by all laws and regulations in force in the
beneficiary country and shall ensure that its personnel, their dependants, and its local
employees also respect and abide by all such laws and regulations. The Contractor shall
indemnify the Contracting Authority against any claims and proceedings arising from any
infringement by the Contractor, its employees and their dependants of such laws and
regulations.

7.2 The Contractor shall perform the services under the contract with due care, efficiency and
diligence, in accordance with the best professional practice.

7.3 The Contractor shall comply with administrative orders given by the Project Leader. Where
the Contractor considers that the requirements of an administrative order go beyond the
authority of the Project Leader or of the scope of the contract, it shall, on pain of being time-
barred, notify the Project Leader, explaining its opinion, within 30 days after receipt thereof.
Execution of the administrative order shall not be suspended because of this notice.

7.4 The Contractor shall treat all documents and information received in connection with the
contract as private and confidential, and shall not, save in so far as may be necessary for the
purposes of the performance thereof, publish or disclose any particulars of the contract without
the prior consent in writing of the Contracting Authority or the Project Leader after consultation
with the Contracting Authority. If any disagreement arises as to the necessity for any
publication or disclosure for the purpose of the contract, the decision of the Contracting
Authority shall be final.

7.5 If the Contractor is a consortium of two or more persons, all such persons shall be jointly
and severally bound to fulfil the terms of the contract. The person designated by the



consortium to act on its behalf for the purposes of this contract shall have the authority to bind
the consortium.

7.6 Any alteration of the composition of the consortium without the prior written consent of the
Contracting Authority shall be considered to be a breach of contract.

7.7 Unless otherwise requested or agreed by the Contracting Authority, the Contractor shall
take the necessary steps to ensure that the financial contribution of the EU is given adequate
publicity. These steps must follow the rules applicable to the visibility of external actions as
defined and published by the EC.

7.8 Performance guarantee

The Contractor shall, within 15 calendar days of receipt of the contract already signed by the
Central Government Authority, sign and date the contract and return it with a guarantee for the
full and proper performance of the contract. The amount of the guarantee shall be 10% of the
amount of the contract price, including any amounts stipulated in addenda to the contract.

In the case that the value of the contract does not exceed €10,000, no performance guarantee
is required.

The performance guarantee shall be held against payment to the Central Government
Authority for any loss resulting from the Contractor’'s failure to perform his contractual
obligations fully and properly.

The performance guarantee shall be in the format given in Annex and must be provided in the
form of a bank guarantee.

The performance guarantee shall be denominated in the currency in which the contract is
payable. No payments shall be made in favour of the Contractor prior to the provision of the
guarantee. The guarantee shall continue to remain valid until the contract has been fully and
properly performed.

During the performance of the contract, if the natural or legal person providing the guarantee
is not able to abide by his commitments, the guarantee shall cease to be valid. The Central
Government Authority shall give formal notice to the Contractor to provide a new guarantee on
the same terms as the previous one. Should the Contractor fail to provide a new guarantee,
the Central Government Authority may terminate the contract. Before so doing, the Central
Government Authority shall send a registered letter with acknowledgement of receipt, which
shall set a new deadline of no less than 15 days from the day of delivery of the letter.

The Central Government Authority shall demand payment from the guarantee of all sums for
which the guarantor is liable under the guarantee due to the Contractor's default under the
contract, in accordance with the terms of the guarantee and up to the value thereof. The
guarantor shall, without delay, pay those sums upon demand from the Central Government
Authority and may not raise any objection for any reason whatsoever. Before making any
claim under the performance guarantee, the Central Government Authority shall notify the
Contractor stating the nature of the default in respect of which the claim is to be made.



Article 8 Code of conduct

8.1 The Contractor shall at all times act loyally and impartially and as a faithful adviser to the
Contracting Authority in accordance with the rules and/or code of conduct of its profession as
well as with appropriate discretion. It shall, in particular, refrain from making any public
statements concerning the project or the services without the prior approval of the Contracting
Authority, and from engaging in any activity which conflicts with its obligations towards the
Contracting Authority under the contract. It shall not commit the Contracting Authority in any
way whatsoever without its prior written consent, and shall, where appropriate, make this
obligation clear to third parties.

8.2 For the period of execution of the contract, the Contractor and its personnel shall respect
human rights and undertake not to offend the political, cultural and religious practices
prevailing in the beneficiary country.

8.3 If the Contractor or any of its sub-contractors, personnel, agents or servants offers to give
or agrees to offer or to give or gives to any person, any bribe, gift, gratuity or commission as
an inducement or reward for doing or forbearing to do any act in relation to the contract or any
other contract with the Central Government Authority, or for showing favor or disfavor to any
person in relation to the contract or any other contract with the Central Government Authority,
then the Central Government Authority may terminate the contract, without prejudice to any
accrued rights of the Contractor under the contract.

8.4 The payments to the Contractor under the contract shall constitute the only income or
benefit it may derive in connection with the contract and neither it nor its personnel shall
accept any commission, discount, allowance, indirect payment or other consideration in
connection with, or in relation to, or in discharge of, its obligations under the contract.

8.5 The Contractor shall not have the benefit, whether directly or indirectly, of any royalty,
gratuity or commission in respect of any patented or protected article or process used in or for
the purposes of the contract or the project, without the prior written approval of the Contracting
Authority.

8.6 The Contractor and its staff shall maintain professional secrecy, for the duration of the
contract and after completion thereof. In this connection, except with the prior written consent
of the Contracting Authority, neither the Contractor nor the personnel employed or engaged by
it shall at any time communicate to any person or entity any confidential information disclosed
to them or discovered by them, or make public any information as to the any other contractor,
contractor or supplier with whom the Contractor is associated or affiliated shall be disqualified
from the execution of works, supplies or other services for the project in any capacity,
including tendering for any part recommendations formulated in the course of or as a result of
the services. Furthermore, they shall not make any use prejudicial to the Contracting Authority,
of information supplied to them and of the results of studies, tests and research carried out in
the course and for the purpose of performing the contract.

8.7 The execution of the contract shall not give rise to unusual commercial expenses. If such
unusual commercial expenses emerge, the contract will be terminated. Unusual commercial
expenses are commissions not mentioned in the contract or not stemming from a properly
concluded contract referring to the contract, commissions not paid in return for any actual and
legitimate service, commissions remitted to a tax haven, commissions paid to a recipient who
is not clearly identified or commission paid to a company which has every appearance of
being a front company.

8.8 The Contractor shall supply to the Contracting Authority on request supporting evidence
regarding the conditions in which the contract is being executed. The Contracting Authority
may carry out whatever documentary or on-the-spot checks it deems necessary to find
evidence in case of suspected unusual commercial expenses.



Article 9 Conflict of interest

9.1 The Contractor shall take all necessary measures to prevent or end any situation that
could compromise the impartial and objective performance of the Contract. Such conflict of
interests could arise in particular as a result of economic interest, political or national affinity,
family or emotional ties, or any other relevant connection or shared interest. Any conflict of
interests which could arise during performance of the Contract must be notified in writing to the
Contracting Authority without delay.

9.2 The Contracting Authority reserves the right to verify that such measures are adequate
and may require additional measures to be taken if necessary. The Contractor shall ensure
that their staff, including its management, is not placed in a situation which could give rise to
conflict of interests. Without prejudice to Article 7, the Contractor shall replace, immediately
and without compensation from the Contracting Authority, any member of its staff exposed to
such a situation.

9.3 The Contractor shall refrain from any contact which would compromise its independence
or that of its personnel. If the Contractor fails to maintain such independence, the Central
Government Authority may, without prejudice to compensation for any damage which it may
have suffered on this account, terminate the contract forthwith, without giving formal notice
thereof.

9.4 The Contractor shall after the conclusion or termination of the contract, limit its role in
connection with the project to the provision of the services. Except with the written permission
of the Central Government Authority, the Contractor and any other contractor, contractor or
supplier with whom the Contractor is associated or affiliated shall be disqualified from the
execution of works, supplies or other services for the project in any capacity, including
tendering for any part of the project.

9.5 Civil servants and other agents of the public administration of the beneficiary country,
regardless of their administrative situation, shall not be recruited as experts in contracts in the
beneficiary country.

9.6 The Contractor and anyone working under its authority or control in the performance of the
contract or on any other activity shall be excluded from access to EC financing available under
the same project.

Article 10 Administrative and financial penalties

10.1 Without prejudice to the application of penalties laid down in the contract, if the
Contractor has been guilty of making false declarations or has been found to have seriously
failed to meet its contractual obligations in an earlier procurement procedure, it shall be
excluded from the award of contracts for a maximum of two years from the time when the
infringement is established, to be confirmed after an adversarial procedure with the
Contractor. The Contractor may justify its arguments against the penalty within 30 days of
notification of it by recorded delivery or equivalent. In the absence of a reaction for its part or
of the written withdrawal of the penalty by the Contracting Authority within 30 days of the
above-mentioned arguments, the decision imposing the penalty will become binding. The
period of exclusion may be extended to three years in the event of a repeat offence within five
years of the first infringement.

10.2 Contractors who have been found to have seriously failed to meet their contractual
obligations shall also be subject to financial penalties representing 10% of the total value of
the Contract. This rate may be increased to 20% in the event of a repeat offence within five
years of the first infringement.



Article 11 Specifications and designs

11.1 The Contractor shall prepare all specifications and designs using accepted and generally
recognised systems acceptable to the Contracting Authority and taking into account the latest
design criteria.

11.2 The Contractor shall ensure that the specifications and designs and all documentation
relating to procurement of goods and services for the project are prepared on an impartial
basis so as to promote competitive tendering.

Article 12 Indemnification

12.1 At its own expense, the Contractor shall indemnify, protect and defend, the Central
Government Authority and the Contracting Authority, their agents and employees, from and
against all actions, claims, losses or damage arising from any act or omission by the
Contractor in the performance of the services, including any violation of any legal provisions,
or rights of third parties, in respect of patents, trade marks and other forms of intellectual
property such as copyrights.

12.2 At its own expense, the Contractor shall indemnify, protect and defend the Central
Government Authority and the Contracting Authority, their agents and employees, from and
against all actions, claims, losses or damages arising out of the Contractor's performance of
the contract provided that:

a) the Contractor is notified of such actions, claims, losses or damages not later than 30 days
after the Contracting Authority becomes aware of them;

b) the ceiling on the Contractor's liability to the Central Government Authority and the
Contracting Authority shall be limited to an amount equal to the contract value, and such
ceiling shall not apply to any losses or damages caused to third parties by the Contractor or by
the Contractor's willful misconduct;

c) the Contractor's liability shall be limited to actions, claims, losses or damages directly
caused by such failure to perform its obligations under the contract and shall not include
liability arising from unforeseeable occurrences incidental or indirectly consequential to such
failure.

12.3 At its own expense, the Contractor shall, upon request of the Contracting Authority,
remedy any defect in the performance of the services in the event of the Contractor's failure to
perform its obligations under the contract.

12.4 The Contractor shall have no liability whatsoever for actions, claims, losses or damages
occasioned by:

a) the Central Government Authority or the Contracting Authority omitting to act on any
recommendation, or overriding any act, decision or recommendation, of the Contractor, or
requiring the Contractor to implement a decision or recommendation with which the Contractor
disagrees or on which it expresses a serious reservation; or

b) the improper execution of the Contractor's instructions by agents, employees or
independent contractors of the Central Government Authority or the Contracting Authority.

12.5 The Contractor shall remain responsible for any breach of its obligations under the
contract for such period after the services have been performed as may be determined by the
law governing the contract.



Article 13 Medical, insurance and security arrangem  ents

13.1 The Contracting Authority may request the Contractor and/or its personnel performing the
services to undergo a medical examination by a qualified medical practitioner before leaving
their usual place of residence and shall as soon as is practicable furnish the Contracting
Authority with the medical report resulting there from.

13.2 For the period of execution of the contract, the Contractor shall obtain medical insurance
for itself and other persons employed or contracted by it under the contract. The Contracting
Authority shall be under no liability in respect of the medical expenses of the Contractor.

13.3 Within 20 days of signing the contract, the Contractor shall take out and maintain a full
indemnity insurance policy for a sum up to the higher of the maximum amount foreseen by the
legislation of the country of the Contracting Authority and the amount foreseen by the
legislation of the country in which the Contractor has its headquarters and covering, during the
period of execution of the contract, the following aspects:

a) the Contractor's liability in respect of sickness or industrial accident affecting its employees,
including the cost of repatriation on health grounds;

b) loss of, or damage to, the Contracting Authority's equipment used to perform the contract;

c) civil liability in the event of accidents caused to third parties or to the Contracting Authority
and any employee of that Authority arising out of the performance of the contract.

d) accidental death or permanent disability resulting from bodily injury incurred in connection
with the contract; and

13.4 The Contractor shall also insure the personal effects of its employees, experts and their
families located in the beneficiary country against loss or damage.

13.5 The Contractor shall furnish proof of the insurance policy and of regular payment of
premiums without delay whenever required to do so by the Contracting Authority or the Project
Leader.

13.6 The Contractor shall put in place security measures for its employees, experts and their
families located in the beneficiary country commensurate with the physical danger facing
them.

13.7 The Contractor will also be responsible for monitoring the level of physical risk to which
its employees, experts and their families located in the beneficiary country are exposed and
for keeping the Contracting Authority informed of the situation. In the event that the
Contracting Authority or the Contractor shall become aware of an imminent threat of danger to
the life or health of any of its employees, experts or their families, the Contractor may take
immediate action to remove the individuals concerned to safety. If the Contractor takes such
action, this must be communicated immediately to the Project Leader and may lead to
suspension of the contract in accordance with Article 35.

13.8 Without prejudice to the above, the Contractor shall be bound to conform and comply
with Chapter 424 of The Laws of Malta (Occupational Health and Safety Authority Act 2000)
and to all regulations/legal notices that form part of this Act, as well as any other national
legislation, regulations, standards, and/or codes of practice, in effect during the execution of
the contract, regarding occupational health and safety issues as they apply for the
Contractor’s particular operating situation and nature of work activities.



Article 14 Intellectual and industrial property rig hts

14.1 All reports and data such as maps, diagrams, drawings, specifications, plans, statistics,
calculations, databases, software and supporting records or materials acquired, compiled or
prepared by the Contractor in the performance of the contract shall be the absolute property of
the Contracting Authority. The Contractor shall, upon completion of the contract, deliver all
such documents and data to the Contracting Authority. The Contractor may not retain copies
of such documents and data and shall not use them for purposes unrelated to the contract
without the prior written consent of the Contracting Authority.

14.2 The Contractor shall not publish articles relating to the services or refer to them when
carrying out any services for others, or divulge information obtained from the Contracting
Authority, without the prior written consent of the Contracting Authority.

14.3 Any results or rights thereon, including copyright and other intellectual or industrial
property rights, obtained in performance of the Contract, shall be the absolute property of the
Contracting Authority, which may use, publish, assign or transfer them as it deems fit, without
geographical or other limitation, except where intellectual or industrial property rights already
exist.

NATURE OF THE SERVICES

Article 15 The scope of the services

15.1 The scope of the services is specified in Annex Il and Annex IlI

15.2 Where the contract is for .an advisory function for the benefit of the Contracting Authority
and/or Project Leader in respect of all the technical aspects of the project which may arise out
of its execution, the Contractor shall not have decision-making responsibility.

15.3 Where the contract is for management of the execution of the project, the Contractor
shall assume all the duties of management inherent in supervising the execution of a project,
subject to the Project Leader's authority.

15.4 If the Contractor is required to prepare a tender dossier, the dossier shall contain all
documents necessary for consulting suitable contractors, manufacturers and suppliers, and for
preparing tender procedures with a view to carrying out the works or providing the supplies or
services covered by an invitation to tender. The Contracting Authority shall provide the
Contractor with the information necessary for drawing up the administrative part of the tender
dossier.

Article 16 Personnel and equipment

16.1 The Contractor shall give written notification to the Contracting Authority including the
CVs of all personnel which the Contractor intends to use for the implementation of the
contract, other than the key experts whose CVs are included in Annex IV. Annex Il and/or
Annex IIl shall specify the minimum level of training, qualifications and experience of the
personnel and, where appropriate, the specialization required. The Contracting Authority may
oppose the Contractor's choice of personnel on the basis of the contract.

16.2 All those working on the contract shall commence their duties on the date or within the
period laid down in Annex Il and/or Annex lll, or, failing this, on the date or within the periods
notified to the Contractor by the Contracting Authority or the Project Leader.



16.3 Save as otherwise provided in the special conditions, those working on the contract shall
reside close to their place of work. Where part of the services is to be performed outside the
beneficiary country, the Contractor shall keep the Project Leader informed of the names and
gualifications of staff assigned to that part of the services.

16.4 The Contractor shall:

a) Forward to the Project Leader within 30 days of the signature of the contract by both
parties, the timetable proposed for placement of the staff;

b) Inform the Project Leader of the date of arrival and departure of each member of staff;

¢) Submit to the Project Leader for his written approval a timely request for the appointment of
any non-key experts.

16.5 The Contractor shall adopt all measures necessary to provide and continue to provide its
staff with the equipment and backup required to enable them to carry out their specified duties
efficiently.

Article 17 Replacement of personnel

17.1 The Contractor shall not make changes in the personnel agreed under the terms of the
contract without notifying the Contracting Authority, which may oppose such a change on the
basis of the contract.

17.2 The Contractor must on its own initiative propose a replacement in the following cases:
a) In the event of death, in the event of illness or in the event of accident of a member of staff.

b) If it becomes necessary to replace a member of staff for any other reasons beyond the
Contractor’s control (e.g. resignation, etc.).

17.3 Moreover, in the course of performance, and on the basis of a written and justified
request, the Contracting Authority can ask for a replacement if it considers that a member of
staff is inefficient or does not perform its duties under the contract.

17.4 Where a member of staff must be replaced, the replacement must possess at least
equivalent qualifications and experience, and the remuneration to be paid to the replacement
cannot exceed that received by the member of staff who has been replaced. Where the
Contractor is unable to provide a replacement with equivalent qualifications and/or experience,
the Contracting Authority may either decide to terminate the contract, if the proper
performance of it is jeopardized, or, if it considers that this is not the case, accept the
replacement, provided that the fees of the latter are renegotiated to reflect the appropriate
remuneration level.

17.5 Additional costs incurred by the replacement of staff are the responsibility of the
Contractor. Where the expert is not replaced immediately and it is some time before the new
expert takes up its functions, the Contracting Authority may ask the Contractor to assign to the
project a temporary expert pending the arrival of the new expert, or to take other measures to
compensate for the temporary absence of the missing expert. Whatever the case may be, the
Contracting Authority makes no payment for the period of the expert’s or his/her replacement’s
absence.



Article 18 Trainees

18.1 If required in the terms of reference, the Contractor shall provide training for the period of
execution of the contract for trainees assigned to it by the Contracting Authority under the
terms of the contract.

18.2 Instruction by the Contractor of such trainees shall not confer on them the status of
employees of the Contractor. However, they must comply with the Contractor's instructions,
and with the provisions of Article 8, as if they were employees of the Contractor. The
Contractor may on reasoned request in writing obtain the replacement of any trainee whose
work or conduct is unsatisfactory.

18.3 Unless otherwise provided in the contract, remuneration for trainees and travel,
accommodation and all other expenses incurred by the trainees, shall be borne by the
Contracting Authority.

18.4 The Contractor shall report at quarterly intervals to the Contracting Authority on the
training assignment. Immediately prior to the end of the period of execution of the contract, the
Contractor shall draw up a report on the result of the training and an assessment of the
gualifications obtained by the trainees with a view to their future employment. The form of
such reports and the procedure for presenting them shall be as laid down in the terms of
reference.

EXECUTION OF THE CONTRACT

Article 19 Delays in execution

19.1 If the Contractor does not perform the services within the period of execution specified in
the contract, the Contracting Authority shall, without formal notice and without prejudice to its
other remedies under the contract, be entitled to liquidated damages for every day, or part
thereof, which shall elapse between the end of the period of execution specified in the contract
and the actual end of the period of execution.

19.2 The dalily rate for liquidated damages is calculated by dividing the contract value by the
number of days of the period of execution.

19.3 If these liquidated damages exceed more than 15% of the contract value, the Contracting
Authority may, after giving notice to the Contractor and having obtained prior approval of the
Central Government Authority:

a) terminate the contract; and
b) complete the services at the Contractor's own expense.

19.4 Besides the penalties for delay envisaged in these conditions and without prejudice to all
his other liabilities arising out of the contract, the contractor shall also become liable to a
penalty if the rate of progress of the work throughout the contract period is not satisfactory.
The contractor shall be considered to in default if he fails to carry out every month at least
70% of the estimated monthly average progress. For the purpose of assessing such average
progress the value of the contract shall be divided by the number of months stipulated in the
contract period. Within each month the contractor should complete works whose value is
equivalent to the average progress obtained as above. However, in the case of contracts
having a completion period of 6 or more months, no penalty shall be imposed in respect of the
first month from the date of allocation of the contract. Should the contractor’s progress fall
below the minimum percentage progress, he will become liable to a penalty equivalent to 2%
of the value of the contract in respect of every month during which progress is below standard.



If the contractor completes the whole contract within the stipulated period, the Government
may consider the refund of any penalties the contractor may have incurred for slow monthly
progress.

19.5 Without prejudice to the above the Contractor may request an extension to the period of
execution if his performance of the contract is delayed, or expected to be delayed, for any of
the following reasons:

a) extra or additional services ordered by the Contracting Authority;

b) exceptional weather conditions in the country of the Contracting Authority which may
affect installation or erection of the supplies;

¢) physical obstructions or conditions which may affect execution of the services, which
could not reasonably have been foreseen by a competent contractor;

d) administrative orders affecting the date of completion other than those arising from the
Contractor's default;

e) failure of the Contracting Authority to fulfil its obligations under the contract;

f) any suspension of the execution of the services which is not due to the Contractor's
default;

g) force majeure;

h) any other causes referred to in these General Conditions which are not due to the
Contractor's default.

19.6 Within 15 days of realising that a delay might occur, the Contractor shall notify the Project
Leader of his intention to make a request for extension of the period of performance to which
he considers himself entitled and, save where otherwise agreed between the Contractor and
the Project Leader, within 30 days provide the Project Leader with comprehensive details so
that the request can be examined.

19.7 Within 30 days the Project Leader shall, by written notice to the Contractor after due
consultation with the Contracting Authority and where appropriate, the Contractor and after
having obtained written approval from the Central Government Authority, grant such extension
of the period of performance as may be justified, either prospectively or retrospectively, or
inform the Contractor that he is not entitled to an extension.

Article 20 Amendment of the contract

20.1 Any amendment of the contract must be set out in writing in an addendum, to be
concluded on the same terms as the original contract. If the request for an amendment comes
from the Contractor, the latter must submit such a request to the Contracting Authority at least
30 days before the amendment is intended to enter into force, except in cases which are duly
substantiated by the Contractor and accepted by the Contracting Authority. Addenda are to
be submitted to the Central Government Authority for approval and signing.

20.2 However, where the amendment does not affect the basic purpose of the contract and,
for a fee-based contract, the financial impact is limited to a transfer within the Fees involving a
variation of less than 15% of the original amount for the relevant line in the Budget breakdown
in Annex V, the Project Leader shall have the power to order any variation to any part of the
services necessary for the proper execution of the contract, without changing the object or
scope of the contract. Such variations may include additions, omissions, substitutions,



changes in quality, quantity, specified sequence, method or timing of performance of the
services.

20.3 Prior to any administrative order for variation, the Project Leader shall notify the
Contractor of the nature and form of such variation. As soon as possible, after receiving such
notice, the Contractor shall submit to the Project Leader a written proposal containing:

a) a description of the service to be performed or the measures to be taken and a programme
for execution; and

b) any necessary modifications to the programme of performance or to any of the Contractor's
obligations under the contract; and

c) For a fee-based contract, any adjustment to the contract value in accordance with the
following principles:

i) where the task is of similar character and executed under similar conditions to an item priced
in the budget breakdown the equivalent numbers of working days shall be valued at the fee
rates contained therein;

ii) where the task is not of a similar character or is not executed under similar conditions, the
fee rates in the contract shall be applied to the estimated numbers of working days so far as is
reasonable, failing which, a fair estimation shall be made by the Project Leader;

iii) where a variation is necessitated by a default or breach of contract by the Contractor, any
additional cost attributable to such variation shall be borne by the Contractor.

20.4 Following the receipt of the Contractor's proposal, the Project Leader shall decide as
soon as possible whether or not the variation shall be carried out. If the Project Leader
decides that the variation shall be carried out he shall issue the administrative order stating
that the variation shall be carried out, either prospectively or retrospectively, under the
conditions given in the Contractor's proposal or as modified by the Project Leader in
accordance with Article 20.4.

20.5 Without prejudice to the above provisions, in all cases where variation orders individually
or in their totality exceed by more than five per cent the awarded contract value, the prior
approval of the Director of Contracts is to be sought before a commitment is made by the
contracting authority with the contractor.

20.6 On receipt of the administrative order requesting the variation, the Contractor shall
proceed to carry out the variation and be bound by these General Conditions in so doing as if
such variation were stated in the contract.

20.7 The Contracting Authority shall give written notification to the Contractor of the name and
address of the Project Leader. The Contractor shall give written notification to the Contracting
Authority of the name and address of its contact, bank account and auditor for the contract.
The Contractor must use the form in Annex VI for notification or modification of its bank
account. The Contracting Authority shall have the right to oppose the Contractor's choice of
bank account or auditor.

20.8 All payments made by the Contracting Authority into the bank account specified in the
contract will have liberating effect.

20.9 No amendment shall be made retroactively. Any change to the contract which has not
been made in the form of an administrative order or an addendum or in accordance with
Article 20.6 shall be considered null and void.



Article 21 Working hours

The days and hours of work of the Contractor or the Contractor’'s personnel in the beneficiary
country shall be fixed on the basis of the laws, regulations and customs of the beneficiary
country and the requirements of the services.

Article 22 Information

The Contractor shall furnish the Project Leader or any person authorized by the Central
Government Authority, the Contracting Authority, the European Commission or the European
Court of Auditors with such information relating to the services and the project as they may at
any time request.

Article 23 Verification and checks by EC bodies

23.1 The Contractor will allow the European Commission, the European Anti-Fraud Office and
the European Court of Auditors to verify, by examining the documents or by means of on the-
spot checks, the implementation of the project and conduct a full audit, if necessary, on the
basis of supporting documents for the accounts, accounting documents and any other
document relevant to the financing of the project. These inspections may take place up to 7
years after the final payment.

23.2 Furthermore, the Contractor will allow the European Anti-Fraud Office to carry out checks
and verification on the spot in accordance with the procedures set out in the European
Community legislation for the protection of the financial interests of the European
Communities against fraud and other irregularities.

23.3 To this end, the Contractor undertakes to give appropriate access to staff or agents of the
European Commission, of the European Anti-Fraud Office and of the European Court of
Auditors to the sites and locations at which the Contract is carried out, including its information
systems, as well as all documents and databases concerning the technical and financial
management of the project and to take all steps to facilitate their work. Access given to agents
of the European Commission, European Anti-Fraud Office and the European Court of Auditors
shall be on the basis of confidentiality with respect to third parties, without prejudice to the
obligations of public law to which they are subject. Documents must be easily accessible and
filed so as to facilitate their examination and the Contractor must inform the Contracting
Authority of their precise location.

23.4 The Contractor guarantees that the rights of the European Commission, of the European
Anti-Fraud Office and of the European Court of Auditors to carry out audits, checks and
verification will be equally applicable, under the same conditions and according to the same
rules as those set out in this Article, to any subcontractor or any other party benefiting from EC
funds.

Article 24 Interim and final progress reports

24.1 The Contractor must prepare progress reports during the period of execution of the
contract. For a fee-based contract, these progress reports must be accompanied by a financial
report. The format of such reports is as specified by a template in Annex VI, if any, or, in the



absence of a template, as notified to the Contractor by the Project Leader during the period of
execution of the Contract.

24.2 All invoices (not including the request for the pre-financing payment) must be
accompanied by a progress report and the final invoice must be accompanied by a final
progress report. All invoices for a fee-based contract must also be accompanied by a financial
report.

24.3 Immediately prior to the end of the period of execution of the contract, the Contractor
shall draw up a final progress report together which must include, if appropriate, a critical study
of any major problems which may have arisen during the performance of the contract.

24.4 This final progress report shall be forwarded to the Project Leader not later than 60 days
after the end of the period of execution defined in Article 5 of the Special Conditions. Such
report shall not bind the Contracting Authority.

24.5 Where the contract is performed in phases, the execution of each phase shall give rise to
the preparation of a final progress report by the Contractor.

24.6 Interim and final progress reports are covered by the provisions of Article 14.

Article 25 Approval of reports and documents

25.1 The approval by the Contracting Authority of reports and documents drawn up and
forwarded by the Contractor shall certify that they comply with the terms of the contract.

25.2 The Contracting Authority shall, within 45 days of receipt, notify the Contractor of its
decision concerning the documents or reports received by it, giving reasons should it reject the
reports or documents, or request amendments. For the final progress report, the time limit is
extended to 60 days. If the Contracting Authority does not give any comments on the
documents or reports within the time limit, the Contractor may request written acceptance of
them. The documents or reports shall be deemed to have been approved by the Contracting
Authority if it does not expressly inform the Contractor of any comments within 45 days of the
receipt of this written request.

25.3 Where a report or document is approved by the Contracting Authority subject to
amendments to be made by the Contractor, the Contracting Authority shall, prescribe a period
for making the amendments requested.

25.4 Where the final progress report of a global price contract is not approved, the dispute
settlement procedure is automatically invoked.

25.5 Where the contract is performed in phases, the execution of each phase shall be subject
to the approval, by the Contracting Authority, of the preceding phase except where the phases
are carried out concurrently.

PAYMENTS & DEBT RECOVERY

Article 26 Payments and interest on late payment

26.1 Payments will be made as identified in Article 3 of the Special Conditions.



Global price contract

The Contracting Authority will make payments to the Contractor in the following manner: a pre-
financing payment of 20% of the contract value stated in Article 3 of the Special Conditions
within 30 days of receipt by the Central Government Authority of the Contract signed by both
parties, of a request for the pre-financing payment and of a financial guarantee, as defined in
Article 27; - the balance of the contract value stated in Article 3 of the Special Conditions
within 30 days of the approval by the Contracting Authority in accordance with Article 27 of the
final progress report which accompanies the final invoice.

26.2 The payment deadline of 30 calendar days referred to in Article 26.1 shall expire on the
date on which the Contracting Authority’s account is debited. Without prejudice to Article 34.3,
the Contracting Authority may halt the countdown towards this deadline for any part of the
invoiced amount disputed by the Project Leader by notifying the Contractor that that part of the
invoice is inadmissible, either because the amount in question is not due or because the
relevant report cannot be approved and the Contracting Authority thinks it necessary to
conduct further checks. In such cases, the Contracting Authority must not unreasonably
withhold any undisputed part of the invoiced amount but may request clarification, alteration or
additional information, which must be produced within 30 days of the request. The countdown
towards the deadline will resume on the date on which a correctly formulated invoice is
received by the Contracting Authority.

26.3 Once the deadline referred to above has expired, the Contractor may, within two months
of late payment, claim late-payment interest: - at the rediscount rate applied by the central
bank of the beneficiary country on the first day of the month in which the deadline expired,
plus seven percentage points. The late-payment interest shall apply to the time which elapses
between the date of the payment deadline (exclusive), and the date on which the Contracting
Authority’s account is debited (inclusive).

26.4 Payments due from the Contracting Authority shall be made into the bank account
notified by the Contractor in accordance with Article 20.7.

26.5 The Contracting Authority will make payments in euro (€), in accordance with Article 7.1
of the Special Conditions.

26.6 Payment of the final balance shall be subject to performance by the Contractor of all its
obligations relating to the execution of all phases or parts of the services and to the approval
by the Contracting Authority of the final phase or part of the services. Final payment shall be
made only after the final progress report and a final statement, identified as such, shall have
been submitted by the Contractor and approved as satisfactory by the Contracting Authority.

26.7 If any of the following events occurs and persists, the Contracting Authority may, by
written notice to the Contractor, suspend in whole or in part, payments due to the Contractor
under the Contract:

a) the Contractor defaults in the execution of the contract;

b) any other condition for which the Contractor is responsible under the contract and which, in
the opinion of the Contracting Authority, interferes, or threatens to interfere, with the
successful completion of the project or the contract.

26.8 The payment obligations of the Treasury/Ministry of Finance under this Contract shall
cease at most 18 months after the end of the period of execution of the tasks, unless the
Contract is terminated in accordance with Article 34.1 of the General Conditions.



Article 27 Financial guarantee (in case of pre-financing)

27.1 If the pre-financing payment stated in Article 7.2 of the Special Conditions exceeds
€150,000, the Contractor must provide a financial guarantee for the full amount of the pre-
financing payment. This financial guarantee must remain valid until it is released by the
Central Government Authority in accordance with Article 27.5 or Article 27.6, as appropriate.

27.2 The financial guarantee shall be provided on the letterhead of the financial institution
using the template provided in Annex VI.

27.3 Should the financial guarantee cease to be valid and the Contractor fail to re-validate it,
the Central Government Authority may instruct the Contracting Authority to either make
deductions from future payments due to the Contractor under the Contract up to the total of
the payments already made, or terminate the Contract if in the opinion of the Contracting
Authority such deduction is impracticable.

27.4 If the contract is terminated for any reason whatsoever, the financial guarantee may be
invoked forthwith in order to repay any balance still owed to the Contracting Authority by the
Contractor, and the guarantor shall not delay payment or raise objection for any reason
whatever.

27.5 For fee-based contracts, the financial guarantee must remain in force until the final
certified value established in the audit certificate referred to in Article 30 has been accepted by
the Contracting Authority. If the final certified value is greater than the total of the payments
already made to the Contractor by the Contracting Authority under the Contract, the financial
guarantee must be released within 45 days of the acceptance of the final audit certificate by
the Contracting Authority. If not, the financial guarantee may be reduced to cover the
difference between the final certified value and the total of the payments already made to the
Contractor by the Contracting Authority under the Contract and the financial guarantee must
be released within 45 days of repayment of the difference by the Contractor.

27.6 For global price contracts, the financial guarantee must remain in force until the
submission by the Contractor and approval by the Contracting Authority of the first interim
report.

Article 28 Audit certificate

28..1 No audit certificate is required for global price contracts.

28.2 Before the final payment is made for a fee-based contract, an independent and impartial
auditor who is a member of an internationally recognized supervisory body for statutory
auditing, notified by the Contractor in accordance with Article 20.7, must examine the invoices
sent by the Contractor to the Contracting Authority.

28.3 The auditor must satisfy himself that relevant, reliable and sufficient evidence exists that
the experts employed by the Contractor for this contract have actually been working on the
contract (as corroborated by independent, third-party evidence, where available) for the
number of days/hours claimed in the Contractor's invoices and in the financial reports
submitted with the interim progress reports;

28.4 On the basis of his examination, the auditor must certify the final value of the contract
using the audit certificate template in Annex VI. The final payment, if any, is the difference
between this final certified value and the total amounts already paid, subject to the maximum
contract value stated in the contract.



Article 29 Recovery of debts from the Contractor

29.1 The Contractor shall repay any amounts paid in excess of the final certified value due to
the Contracting Authority within 45 days of receiving a request to do so.

29.2 Any amount which the Contracting Authority has paid, or caused to be paid, in excess of
the Contractor's entitlement under the contract, shall be repaid by the Contractor to the
Contracting Authority within 45 days after receipt by the Contractor of a request for repayment.

29.3 Should the Contractor fail to make repayment within the above deadline, the Contracting
Authority may increase the amounts due by adding interest at the rediscount rate applied by
the central bank of the beneficiary country, on the first day of the month in which the deadline
expired, plus seven percentage points. The late-payment interest shall apply to the time which
elapses between the date of the payment deadline (exclusive), and the date on which the
Contractor’s account is debited (inclusive). Any partial payments shall cover the interest thus
established.

29.4 Should the Contractor fail to repay the original balance within the above deadline and any
interest added in accordance with Article 29.3, the Central Government Authority may call
upon the financial guarantee referred to in Article 27, if any.

29.5 Amounts to be repaid to the Contracting Authority may be offset against amounts of any
kind due to the Contractor. This shall not affect the right of the Contractor and the Contracting
Authority to agree on repayment by instalments.

29.6 Bank charges arising from the repayment of amounts due to the Contracting Authority
shall be borne entirely by the Contractor.

Article 30 Revision of prices
Subject to the provisions of Article 20 of the General Conditions, the global price of a global
price contract and the fee rates of a fee-based contract shall not be revised.

Article 31 Payment to third parties

31.1 All orders for payments to third parties may be carried out only after an assignment made
in accordance with Article 3.

31.2 Notification of beneficiaries of assignment shall be the sole responsibility of the
Contractor.

31.3 In the event of a legally binding attachment of the property of the Contractor affecting
payments due to it under the contract and without prejudice to the time limit laid down in
Article 26, the Contracting Authority shall have 60 days, starting from the day when it receives
notification of the definitive lifting of the obstacle to payment, to resume payments to the
Contractor.



BREACH OF CONTRACT AND TERMINATION

Article 32 Breach of contract

32.1 Either party commits a breach of contract where it fails to discharge any of its obligations
under the contract.

32.2 Where a breach of contract occurs, the party injured by the breach shall be entitled to the
following remedies:

a) damages; and/or

b) termination of the contract.
32.3 Damages may be:

a) general damages; or

b) liquidated damages.

32.4 In any case where the Contracting Authority is entitled to damages, it may deduct such
damages from any sums due to the Contractor or call on the appropriate guarantee.

32.5 The Contracting Authority shall be entitled to compensation for any damage which comes
to light after the contract is completed in accordance with the law governing the contract.

Article 33 Suspension

33.1 The Contracting Authority with the prior approval of the Central Government Authority is
entitled to suspend the performance of the services or any part thereof for such time and in
such manner as it may consider necessary.

33.2 If the period of suspension exceeds 90 days and the suspension is not due to the
Contractor's default, the Contractor may, by notice to the Project Leader, request permission
to resume execution of the services within 30 days or terminate the contract.

33.3 Where the award procedure or execution of the contract is vitiated by substantial errors
or irregularities or by fraud, the Contracting Authority with the prior approval of the Central
Government Authority shall suspend execution of the contract.

33.4 Where such errors, irregularities or fraud are attributable to the Contractor, the
Contracting Authority may in addition refuse to make payments or may recover amounts
already paid, in proportion to the seriousness of the errors, irregularities or fraud.

33.5 The suspension of the Contract is intended to allow the Contracting Authority to verify
whether presumed substantial errors or irregularities or fraud have actually occurred. If they
are not confirmed, execution of the contract shall resume as soon as possible.

Article 34 Termination by the Central Government Au  thority

34.1 This contract shall terminate automatically if it has not given rise to any payment within a
period of three years after its signature by both parties.

34.2 Termination shall be without prejudice to any other rights or powers under the contract of
the Central Government Authority and the Contractor.



34.3 In addition to the grounds for termination defined in these General Conditions, the Central
Government Authority may terminate the contract after giving 7 days' notice to the Contractor
in any of the following cases:

a) the Contractor fails substantially to carry out its obligations under the contract;

b) the Contractor fails to comply within a reasonable time with the notice given by the Project
Leader requiring it to make good the neglect or failure to perform its obligations under the
contract which seriously affects the proper and timely execution of the services;

c¢) the Contractor refuses or neglects to carry out administrative orders given by the Project
Leader;

d) the Contractor assigns the contract or subcontracts without the authorization of the
Contracting Authority;

e) the Contractor becomes bankrupt or is being wound up, is having its affairs administered by
the courts, has entered into an arrangement with creditors, has suspended business activities,
is the subject of proceedings concerning those matters, or is in any analogous situation arising
from a similar procedure provided for in national legislation or regulations;

f) the Contractor has been convicted of an offence concerning its professional conduct by a
judgment which has the force of res judicata;

g) the Contractor has been guilty of grave professional misconduct proven by any means
which the Contracting Authority can justify;

h) the Contractor has been the subject of a judgment which has the force of res judicata for
fraud, corruption, involvement in a criminal organization or any other illegal activity detrimental
to the financial interests of the EC;

i) following another procurement procedure or grant award procedure financed by the EC
budget, the Contractor has been declared to be in serious breach of contract for failure to
comply with its contractual obligations.

j) any organisational modification occurs involving a change in the legal personality, nature or
control of the Contractor, unless such modification is recorded in an addendum to the contract;

k) any other legal disability hindering performance of the contract occurs;

) the Contractor fails to provide the required guarantees or insurance, or the person providing
the underlying guarantee or insurance is not able to abide by its commitments.

34.4 The Contracting Authority may, thereafter, complete the services itself, or conclude any
other contract with a third party, at the Contractor’'s own expense. The Contractor's liability for
delay in completion shall immediately cease when the Central Government Authority
terminates the Contracts without prejudice to any liability thereunder that may have already
been incurred.

34.5 Upon termination of the contract or when it has received notice thereof, the Contractor
shall take immediate steps to bring the services to a close in a prompt and orderly manner and
in such a way as to keep costs to a minimum.

34.6 The Project Leader shall, as soon as is possible after termination, certify the value of the
services and all sums due to the Contractor as at the date of termination.

34.7 The Contracting Authority shall not be obliged to make any further payments to the
Contractor until the services are completed, whereupon the Contracting Authority shall be
entitled to recover from the Contractor the extra costs, if any, of completing the services, or
shall pay any balance due to the Contractor.

34.8 If the Central Government Authority terminates the contract, the Contracting Authority
shall be entitled to recover from the Contractor any loss it has suffered up to the maximum
amount stated in the contract. If no maximum amount is stated, the Contracting Authority shall,



without prejudice to its other remedies under the contract, be entitled to recover that part of the
contract value which is attributable to that part of the services which has not, by reason of the
Contractor's failure, been satisfactorily completed.

34.9 The Contractor shall not be entitled to claim, in addition to sums owing to it for work
already performed, compensation for any loss or injury suffered.

Article 35 Termination by the Contractor

35.1 The Contractor may, after giving 14 days notice to the Central Government Authority and
the Contracting Authority, terminate the contract if the Contracting Authority:

a) fails to pay the Contractor the amounts due under any certificate of the Project Leader after
the expiry of the time limit stated in Article 26; or

b) consistently fails to meet its obligations after repeated reminders; or

c) suspends the progress of the services or any part thereof for more than 90 days for reasons
not specified in the contract, or not due to the Contractor's default.

35.2 Such termination shall be without prejudice to any other rights of the Contracting
Authority or the Contractor acquired under the contract.

35.3 In the event of such termination, the Contracting Authority shall pay the Contractor for
any loss or injury the Contractor may have suffered. Such additional payment may not be such
that the total payments exceed the amount specified in Article 3 of the Special Conditions.

Article 36 Force majeure

36.1 Neither party shall be considered to be in breach of its obligations under the contract if
the performance of such obligations is prevented by any circumstances of force majeure which
arise after the date of signature of the contract by both parties.

36.2 The term "force majeure”, as used herein shall mean acts of God, strikes, lock-outs or
other industrial disturbances, acts of the public enemy, wars, whether declared or not,
blockades, insurrection, riots, epidemics, landslides, earthquakes, storms, lightning, floods,
washouts, civil disturbances, explosions, and any other similar unforeseeable events, beyond
the control of either party and which by the exercise of due diligence neither party is able to
overcome.

36.3 A party affected by an event of force majeure shall take all reasonable measures to
remove such party's inability to fulfill its obligations hereunder with a minimum of delay.

36.4 Notwithstanding the provisions of Article 33, the Contractor shall not be liable for
liquidated damages or termination for default if, and to the extent that, its delay in performance
or other failure to perform its obligations under the contract is the result of an event of force
majeure. The Contracting Authority shall similarly not be liable, notwithstanding the provisions
of Article 26 and Article 35, to payment of interest on delayed payments, for non-performance
or for termination by the Contractor for default, if, and to the extent that, the Contracting
Authority's delay or other failure to perform its obligations is the result of force majeure.

36.5 If either party considers that any circumstances of force majeure have occurred which
may affect performance of its obligations it shall notify the other party immediately giving
details of the nature, the probable duration and likely effect of the circumstances. Unless
otherwise directed by the Project Leader in writing, the Contractor shall continue to perform its
obligations under the contract as far as is reasonably practicable, and shall seek all
reasonable alternative means for performance of its obligations which are not prevented by



the force majeure event. The Contractor shall not put into effect such alternative means unless
directed so to do by the Project Leader.

36.6 For a fee-based contract, if the Contractor incurs additional costs in complying with the
Project Leader's directions or using alternative means under Article 36.5 the amount thereof
shall be certified by the Project Leader subject to the maximum contract value.

36.7 If circumstances of force majeure have occurred and persist for a period of 180 days
then, notwithstanding any extension of the period of execution that the Contractor may by
reason thereof have been granted, either party shall be entitled to serve upon the other 30
days' notice to terminate the contract. If at the expiry of the period of 30 days the situation of
force majeure persists, the contract shall be terminated and, in consequence thereof, the
parties shall be released from further performance of the contract.

Article 37 Decease

37.1 If the Contractor is a natural person, the contract shall be automatically terminated if that
person dies. However, the Central Government Authority shall examine any proposal made by
his heirs or beneficiaries if they have notified their wish to continue the contract within 15 days
of the date of decease. The decision of the Central Government Authority shall be notified to
those concerned within 30 days of receipt of such a proposal.

37.2 If the Contractor is a group of natural persons and one or more of them die, a report shall
be agreed between the parties on the progress of the services and the Central Government
Authority shall decide whether to terminate or continue the contract in accordance with the
undertaking given within 15 days of the date of decease by the survivors and by the heirs or
beneficiaries, as the case may be. The decision of the Central Government Authority shall be
notified to those concerned within 30 days of receipt of such a proposal.

37.3 Such persons shall be jointly and severally liable for the proper performance of the
contract to the same extent as the Contractor. Continuation of the contract shall be subject to
the rules relating to establishment of any guarantee provided for in the contract.

SETTLEMENT OF DISPUTES

Article 38 Settlement of disputes

38.1 The Central Government Authority, the Contracting Authority and the Contractor shall
make every effort to settle amicably any dispute relating to the contract which may arise
between them, or between the Project Leader and the Contractor.

38.2 Once a dispute has arisen, the parties to this contract shall notify each other in writing of
their positions on the dispute as well as of any solution which they envisage possible. If either
of the parties to this contract deems it useful, the parties shall meet and try to settle the
dispute. Each party shall respond to a request for amicable settlement within 30 days of such
request. The period to reach an amicable settlement shall be 120 days from the date of the
request. Should the attempt to reach an amicable settlement be unsuccessful or should a
party not respond in time to any requests for settlement, each party shall be free to proceed to
the next stage in reaching a settlement by notifying the other party.

38.3 In the absence of an amicable settlement, any dispute between the Parties that may arise
during the performance of this contract and that has not been possible to settle otherwise



between the Parties shall be submitted to the arbitration of the Malta Arbitration Centre in
accordance with the Arbitration Act (Chapter 387) of the Laws of Malta.

This law is based on “Model Law” which is the Model Law on International Commercial
Arbitration adopted on June 21, 1985 by the United Nations Commission on International
Trade Law reproduced in the First Schedule of the Arbitration Act.



ANNEX Il - B2: TERMS OF REFERENCE

1.1 Beneficiary country

Malta

1.2 Central Government Authority

Department of Contracts

1.3 Contracting Authority

Occupational Health and Safety Authority (OHSA)

1.4 Relevant country background

Occupational health and safety (OHS) makes up one of the European Union’s most
important social policy sectors and since its constitution (as the European Coal and
Steel Community) it set about improving the safety of workers, a concern which the
Treaty of Rome extended to all employed people. Additional EU Directives further
reinforced this position.

Under the Lisbon Strategy, Malta as other EU Member States has acknowledged the
major contribution that quality and productivity at work can play in promoting economic
growth and employment. Indeed, the lack of effective protection to ensure OHS can
result in absenteeism, especially in the wake of workplace accidents and occupational
illnesses, and can lead to permanent occupational disability. This not only has a
considerable human dimension but also has a major negative impact on the economy.
The enormous economic costs of problems associated with poor OHS inhibit economic
growth and affect the competitiveness of enterprises in the EU.

It is generally accepted that healthier and safer places of work are more productive,
with less staff turnovers and more workers loyal to their employer, making such
enterprises more competitive. Besides higher productivity at the individual enterprises,
one should also mention an overall reduction in work-related accidents, ill-health and
fatalities, whilst also lowering the number of claims made for social security benefits,
and need for hospitalisation and / or medical assistance. The general improvement at
a national level will also lower the burden on public finances and also helps the
Government’s efforts to control avoidable expenditure



1.5 Current state of affairs in the relevant sector

Although at a national level great improvements have been made in the field of OHS
we have reached a point where more action is needed to continue to build upon and
consolidate the previous measures taken in order to arrive at the next level. Since its
inception way back in 2002, the OHSA has worked relentlessly on various issues to
bring local OHS at par with our European counterparts including the transposition of
the voluminous legislative framework, capacity building and as part of an enlarged
European Union, its role was widened to strike a delicate balance between building
and nurturing a culture in favour of OHS (including the encouragement of self
regulation) and taking enforcement action where non-compliance is observed.

This work has resulted in visible benefits in the level of OHS in Malta, with a clear
reduction in the rates of occupational accidents in Malta.

Current OHS legislation, place a duty upon the employer to “ensure the health and
safety at all times of all persons who may be affected by the work being carried out for
such employer” (Act XXVII of 2000, Art. 6 (1)). This entails a number of duties
including the drawing up of a number of documentation such as risk assessments and
the acquisition of advice by the employer on best approaches to ensure a safe system
of work.

As a result, employers are duty bound to designate persons to advise them on OHS
matter, which persons shall have adequate “...aptitude, capabilities, competence and
training to assist him in undertaking the measures which are required to be taken in
relation to the protection of occupational health and safety and the prevention and
control of occupational risks...” (LN 36 / 2003, reg. 9)

However, if, for whatever reason, the protective and preventive measures required by
these regulations cannot be organized for lack of competent personnel in the
undertaking and, or establishment, the employer shall enlist competent external
services or persons having the necessary aptitudes and the necessary personal and
professional means (LN 36 / 2003 Reg. 9 (3)).

Furthermore, LN 36 / 2003 further provides that the OHSA may determine the
capabilities, aptitudes and level and type of training required by designated persons for
the adequate and suitable implementation of this regulation (LN 36 / 2003 Reg. 9 (9)).

Currently there is no system that accredits practitioners to work in the field of OHS.
Holders of the minimum OHS qualification may however register themselves with the
OHSA, but this registration does not attest competence. Currently the minimum
qualification recognised by the OHSA is the University of Malta’s Diploma Social
Studies (OHS) or equivalent.

In fact the OHSA through its review of risk assessments and examinations of work
related equipment / carried out for employers by third party practitioners, has noted
that despite many ‘risk assessors’ being in possession of a recognised qualification,
qualification alone does not qualify a person and many of the work being delivered



does not meet the requirements of existing OHS laws, ergo does not meet the
requirements of the EU OHS Directives. The OHSA’s Board has already
recommended the setting up of a national system to qualify competent persons who
will be able to carry out risk assessments, certifications and/or inspections with respect
to current OHS regulations. Through the accreditation system employers appointing
such accredited persons / bodies will in turn be assured that these practitioners will be
competent and can offer advice and service within the framework of current OHS laws.

As the law stands today, the duty to designate one or more persons competent in OHS
matters rests on the employer. What determines competence in the designation of
external competent persons is left to Member States. In the case of Malta the OHSA
has decided to develop an OHS accreditation system (through an ESF Project). The
administration of the system will be left to the National Accreditation Board and not the
OHSA. The proposed accreditation system shall thus work on the drawing up of the
mechanisms and criteria to assess and accredit such ‘competent persons’, who may
thus tender their advice to employers.

2. CONTRACT OBJECTIVES & EXPECTED RESULTS

2.1 Overall objectives

The overall objective of this ESF funded project (the Overall Project ) is to improve the
levels of OHS in Malta through:

(1) Research into the prevailing levels of OHS to assist policy makers so as to
allow more targeted interventions and

(i) the drawing up of a report for an OHS accreditation system that will ensure
that OHS practitioners who advise employers on OHS matters are
competent.

In addition, the project aims to improve the overall levels of OHS in Malta and it is
anticipated that the following target groups will benefit as follows:

(@) Workers employed in undertakings with poor levels of OHS are deemed to be
disadvantaged and at risk of developing serious consequences particularly of
falling ill or becoming injured due to their work. The obvious aims of this project
are higher OHS standards at workplaces thereby benefiting mainly the workers
due to less accidents suffered, less workers falling ill; and ultimately workers
remaining healthy and in employment and hence productive — retaining the
‘employability’ status;

(b) Enterprises (employers ) practicing higher OHS standards will experience
reduced operational costs as a result of managed occupational risks, lower
employee absence and turnover rates, fewer accidents, healthier and a more
productive workforce and a better reputation for corporate responsibility among
investors, customers and society;



(c) The nation, as the higher levels of OHS within the local economy assist the
sustainability of public finances (less burden on social security etc.), leading to
an increase in the local competitiveness;

(d) Policy makers — as the research will be used to identify high risk sectors,
thereby assisting policy / service provisions.

2.2 Specific objectives

The objectives of this contract are as follows:

A report for an OHS accreditation system will be developed to support employers when
designating third party OHS practitioners

2.3. Results to be achieved

Draw up a report with recommendations for an OHS accreditation system to endorse
third party OHS practitioners who offer risk assessment services to employers.
Through the accreditation system employers appointing such accredited persons /
bodies will in turn be assured that these practitioners will be competent and can offer
advice and service within the framework of current OHS laws

3. ASSUMPTIONS & RISKS

3.1 Assumptions underlying the project intervention

The proposed OHS accreditation system will be developed to support employers when
they appoint third party practitioners to assist them on OHS matters. Employers
appointing such accredited persons will be assured that these practitioners will be
competent and can offer advice and service within the framework of current OHS laws

3.2 Risks

Bidders shall submit in their proposal a write-up s howing they are aware of any
potential risks associated with this project and th eir implications, and can
propose means to mitigate or overcome their effect. Some of the risks already
identified are:

The aims of the drawing up of the accreditation system not achieved



4. SCOPE OF THE WORK

4.1 Project description

The OHSA has been awarded a project under Operational Programme 1l of the
European Social Fund (Cohesion Policy 2007 — 2013 for a co-financed project entitled
“Specialised Research on OHS and development of OHS accreditation system” with
the aim of

(1) carrying out specialised research on a number of OHS related fields and
(i) the development of report for an ad hoc OHS practitioners’ accreditation
system.

4.2 Specific activities

The successful tenderer will sit on the OHSA’s ad hoc working group * that will be
established between the Project Leader (ESF), the OHSA'’s Accreditation Committee
Chairperson and the selected tenderer. This working group will report directly to the
OHSA's CEO.

This setup will lead to development of report for an accreditation system for OHS
practitioner wishing to give services to employers in different areas of OHS particularly
risk assessment and certifications. This activity shall determine such issues as
minimum qualification criteria including academic qualifications, years of experience,
gualification areas of activity (use of NACE codes) and the examination persons’
internal modus operandi vis-a-vis how the inspection will be carried out. Specification
of areas of competence of the accredited body / persons may also be determined.

The system will be devised according to the requirements of the National Accreditation
Board (NAB) — Malta. The successful bidder will draw up the requirements of this
system in close collaboration and discussion with t he NAB and the OHSA. This
activity shall also inquire into the resources required to run the accreditation system
and the costs involved to those that will be covered by the system.

Specification of areas of competence of the accredited body / persons may also be
determined. The successful bidder is also requested to form par t of the seminar
proceedings and deliver the salient points arising from the accreditation as well
as the proposed model, to the audience

* The OHSA’s Board has already recommended the setting up of a national system to qualify third party
OHS practitioners who will be able to carry out risk assessments, certifications and/or inspections with
respect to current OHS regulations. Building on this recommendation the OHSA has proposed the
setting up of an internal working group to follow up this recommendation. The selected contractor in
close collaboration with the NAB and the OHSA will draw up the requirements of this accreditation
system.



The research activity (Item 1) and the accreditation system (Item 2) will be
implemented in parallel and independently from one another.

4.3 Methodology

On the basis of the above information the contractor/s shall develop a methodological
approach and format in detail in his/their bid, including a clear time and resource plan.
The tenderer/s shall propose efficient and innovative methodological solutions, in
particular if the original methodology fails to produce the expected results (see Award
Criteria). In this context the methods to identify, analyse and develop the accreditation
system for OHS practitioner wishing to give services to employers in different areas of
OHS particularly risk assessment and certifications are particularly relevant.

While elaborating the methodology, and being aware of the possible limitations due to
the lack of similar models in Malta, the tenderer should not only take into account the
expectations of OHSA on developing the system but also how to include other relevant
stakeholders including persons operating in the field of OHS and the National
Accreditation Body (Malta)

Therefore, the contractor should set up an ad hoc advisory group for the period of
execution of the task of the research and of developing the accreditation system,
composed of relevant representatives. The OHSA may decide to be represented
through the OHSA working group describe in foot note in previous page.

The tenderer should describe the role of this ad hoc advisory group and consult the
OHSA on its composition. The contractor is requested to organise the meetings, report
back to the OHSA, and cater for specific language needs of any foreign key experts
engaged.

4.4 Geographical area to be covered

The Maltese Islands

4.5 Target groups

Labour force — local employers, workers employed in the Maltese Islands who will
benefit from improved levels of OHS and third party OHS practitioners.



4.4 Project management

Responsible body
Occupational Health and Safety Authority (OHSA)

Management structure
The OHSA is managing the various stages of the project as follows:

The Project Leader responsible for the project reports directly to the
OHSA'’s Chief Executive Officer;

An internal (ESF) Project Unit (OHSA) has been set up to oversee and
implement the ESF project. This Project Unit is composed of the Project
Leader, assisted by a Senior Clerk.

A company has been contracted to provide project administration. The
Project Administration Company reports directly to the OHSA Internal
(ESF) Project Unit.

The financial aspect of the project (particularly disbursement) will be
handled through Central Government.

The contracted company to coordinate the research and accreditation will
report directly to the OHSA Internal Project Unit team

Facilities to be provided by the Contracting Author ity and/or other parties
No Facilities will be provided by the Contracting Authority and/or other parties

5 LOGISTICS AND TIMING

5.1 Location

The selected tenderer is to work from its own offices

5.2 Commencement date & Period of execution

The intended commencement date shall be within TWO (2) weeks from the last
signature of this contract by both parties and shall be determined by a commencement
notice issued by the Project Leader and the expected closure of this project will be in
Third Quarter of 2011.

Please refer to Articles 4 and 5 of the Special Conditions for the actual commencement
and the period of execution

Period of execution (including presentation of results during the final conference
which is planned for the end of September 2011 ):



6. REQUIREMENTS

6.1.1 Key experts

All experts who have a crucial role in implementing the contract are referred to as key
experts. The profiles of the key experts for this contract are as per Instruction to
Tenderers f) selection criteria including

ONE Accreditation Expert

N.B: In terms of sub-article 9.5 of the general con  ditions, civil servants and other
staff of the public administration of the beneficia ry country cannot be recruited
as experts.

6.1.2 Support staff & backstopping

The Consultant shall provide the Contracting Authority with justifiable evidence that
support staff and backstopping is sufficiently resourced to carry out all administrative
back office duties required during the duration of the project (as requested in Annex lll,
‘Organisation & Methodology”). This should include a list of all personnel currently
employed with the Contractor, issued by the Employment & Training Corporation
(ETC) or any such authority in the country of origin of the Contractor.

6.2. Office accommodation

Office accommodation of a reasonable standard and dimensions for each expert
working on the contract shall be provided by the tenderer

6.3 Facilities to be provided by the Consultant

The Consultant shall ensure that experts are adequately supported and equipped. In
particular it shall ensure that there is sufficient administrative, secretarial and
interpreting provision to enable experts to concentrate on their primary responsibilities.
It must also transfer funds as necessary to support its activities under the contract and
to ensure that its employees are paid regularly and in a timely fashion.

The Consultant is obliged to provide the Contracting Authority with all copies of
documentation related to the engagement of the experts on the project, including
selection panel reports, cv's, quarterly timesheets, invoices and payments. The
Contractor shall provide any other documentation related to the project as requested
from time to time by the Contractor.

If the Consultant is a consortium, the arrangements should allow for the maximum
flexibility in project implementation. Arrangements offering each consortium partner a
fixed percentage of the work to be undertaken under the contract should be avoided



6.4. Equipment

No equipment is to be purchased on behalf of the Contracting Authority / beneficiary
country as part of this service contract or transferred to the Contracting Authority /
beneficiary country at the end of this contract. Any equipment related to this contract
which is to be acquired by the beneficiary country must be purchased by means of a
separate supply tender procedure.

7. REPORTS

7.1 Reporting requirements

Please refer to Article 26 of the General Conditions. Interim progress reports must be
prepared every six months during the period of execution of the contract. They must be
accompanied by a corresponding invoice. There must be a final progress report and
final invoice at the end of the period of execution. The draft final progress report must
be submitted at least one month before the end of the period of execution of the
contract. Note that these interim and final progress reports are additional to any
required in Section 4.2 of these Terms of Reference.

7.2 Submission & approval of progress reports

THREE (3) copies of the progress reports referred to above must be submitted to the
Project Leader identified in the contract. The progress reports must be written in
English.

The Project Leader (OHSA) is responsible for approving the progress reports.

8. Monitoring and Evaluation

8.1 Definition of indicators

Performance will be assessed on the successful delivery by the selected tenderer of
the various components listed in Section 4 of this Annex.

Disbursement for this tender will include a pre financing payment, a number of interim
payments spread across the project and a final balance.



ANNEX Il — B3: ORGANISATION & METHODOLOGY

To be completed by the tenderer
Rationale

Any comments on the Terms of reference of importance for the successful execution of
activities, in particular its objectives and expected results, thus demonstrating the degree of
understanding of the contract. Any comments contradicting the Terms of reference o r
falling outside their scope will not form part of t he final contract

An opinion on the key issues related to the achievement of the contract objectives and expected
results

An explanation of the risks and assumptions affecting the execution of the contract

Strategy

An outline of the approach proposed for contract implementation

A list of the proposed activities considered to be necessary to achieve the contract objectives
The related inputs and outputs

In the case of a tender being submitted by a consortium, a description of the input from each of
the consortium partners and the distribution and interaction of tasks and responsibilities
between them

A description of the support facilities (back-stopping) that the team of experts will have from the
contractor during the execution of the contract

A description of sub-contracting arrangements foreseen, if any and within the limit indicated in
clause 3 of the Instructions to tenderers, with a clear indication of the tasks that will be entrusted
to a sub-contractor and a statement by the tenderer guaranteeing the eligibility of any sub-
contractor

Timetable of activities

The timing, sequence and duration of the proposed activities, taking into account mobilisation
time

The identification and timing of major milestones in execution of the contract, including an
indication of how the achievement of these would be reflected in any reports, particularly those
stipulated in the Terms of reference



ANNEX IV — B4: KEY EXPERT

Name of expert Proposed position | Years of | Age Nationality Educational Specialist Experience in | Languages and
experience background areas of | beneficiary degree of
knowledge country fluency (VG, G,

W)

Attach CV

Page 59



Curriculum vitae
Proposed role in the project:

Family name:
First names:
Date of birth:
Nationality:
Civil status:

L T A

Education:

Institution Degree(s) or Diploma(s) obtained:
[ Date from - Date to ]

7. Language skills: Indicate competence on a scale of 1to 5 (1 - excellent; 5 - basic)

Language Reading Speaking Writing

8. Membership of professional bodies:

9. Other skills: (e.g. Computer literacy, etc.)
10. Present position:

11. Years within the firm:

12. Key qualifications:  (Relevant to the project)
13. Specific experience in the region:

Country Date from - Date to




Professional experience

Date from Location Company Position Description
- Date to




ANNEX V — B5: BUDGET

Global Price:
TOTAL: Euro <amount> (Excluding VAT)
Euro <amount> VAT/TAXES

TOTAL: Euro <amount> (including VAT)



ANNEX VIl - B7 — TENDER GUARANTEE — BID BOND

[On the headed notepaper of the financial institutions providing the guarantee]

Whereas the Director of OHSA has invited tenders for the development of OHS
accreditation System (OHSA 01/2010) and whereas Messrs

[Name of tenderer] (hereinafter referred to as the Tenderer) is submitting such a tender in
accordance with such invitation, we [Name of Bank],
hereby guarantee to pay you on your first demand in writing a maximum sum of €1,000 in case
the Tenderer withdraws his tender before the expiry date or in the case the Tenderer fails to
provide the Performance Bond, if called upon to do so in accordance with the Conditions of
Contract.

The guarantee becomes payable on your first demand and it shall not be incumbent upon us to
verify whether such demand is justified.

This guarantee is valid up to and expires on the 6" September 2010 , and unless it is extended
by us or returned to us for cancellation before that date, any demand made by you for payment
must be received at this office in writing not later than the above mentioned expiry date.

This document should be returned to us for cancellation or utilisation or expiry or in the event of
the guarantee being no longer required.

After the expiry date and in the absence of a written demand being received by us before such
expiry date, this guarantee shall be null and void, whether returned to us for cancellation or not,
and our liability hereunder shall terminate.

Yours faithfully,

Bank Manager

Date
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ANNEX VIIl - B8 - MODEL PERFORMANCE GUARANTEE

[On the headed notepaper of the financial institution providing the guarantee]

Title of contract: Development of OHS accreditation System
Identification number: (OHSA 01/2010)

We the undersigned, [name, company name, address], hereby declare that we will
guarantee, not merely jointly and severally, but as principal debtor, to the Chief
Executive Officer, Occupational Health and Safety Authority, 17, Edgar Ferro Street,
Pieta’ PTA 1533, Malta, the payment of 10% of the contracted value, representing the
performance guarantee mentioned in Article 7.8 of the General Conditions without
dispute, on receipt of a first written request from the beneficiary.

This guarantee shall enter into force and take effect from [indicate the date of entry into
force of the contract].

We note that you will release the guarantee and notify us of the fact at the latest within
thirty days of the approval by the Contracting Authority in accordance with Article 27 of
the General Conditions following submission of the Final progress report which
accompanies the final invoice.

Any dispute concerning this guarantee shall be governed by the Laws of Malta.

NaAME: i Position: .........ccooeinin ...

Signature: .................

Date: <Date>
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ANNEX IX — EU DECLARATION

STATEMENT ON EXCLUDING CIRCUMSTANCES OF ARTICLE 49 OF PUBLIC
CONTRACTS REGULATIONS 2005.

This declaration, duly completed, must be submitted by all tenderers and returned with the
tender submission.

Name of Tenderer:

Address:

Please tick Yes or No as appropriate to the followi  ng statements relating to the current
status of your organization:

The tenderer is bankrupt or is being wound up; or whose affairs are being administered by the
court, who has entered into arrangement with creditors or who has suspended business
activities or who is in any analogous situation arising from a similar procedure under national
law and regulations.

[YES] [NO]

The tenderer is the subject of proceedings for a declaration of bankruptcy, for an order for
compulsory winding up or administration by the court for an arrangement with creditors or of any
other similar proceedings under national laws or regulations.

[YES] [NO]

The tenderer has been convicted of an offence concerning professional conduct by a judgment
which had the force of res judicata in accordance with the laws of Malta.

[YES] [NOJ

The tenderer has been declared guilty of grave professional misconduct proven by any means
which the contracting authorities can demonstrate.

[YES] [NO]
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The tenderer has not fulfiled the obligations relating to the payment of social security
contributions in accordance with the law of Malta or the country in which he is established.

[YES] [NO]

The tenderer has not fulfilled obligations relating to the payment of taxes in accordance with the
legal provisions of Malta or the country in which he is established.

[YES] [NOJ

The tenderer is guilty of serious misrepresentation in supplying the information required under
these regulations or has not supplied such information.

[YES] [NO]

The tenderer is the subject of conviction by final judgment for one or more reasons listed below:

participation in a criminal organization, as defined in Article 2(1) of Council Joint Action
98/733/JHA,;

corruption, as defined in Article 3 of the Council Act of 26 May 1997 and Article 3(1) of Council
Joint Action 98/742/JHA respectively;

fraud within the meaning of Article 1 of the Convention relating to the protection of the financial
interests of the European Communities;

money laundering, as defined in Article 1 of Council Directive 91/308/EEC of 10 June 1991 on
prevention of the use of the financial system for the purpose of money laundering.

[YES] INOJ

| certify that the information provided above is accurate and complete to the best of my
knowledge and belief. | understand that the provision of inaccurate or misleading information in
this declaration may lead to my organization being excluded from participation in future tenders.

Tenderers who have been guilty of making false declarations will incur financial penalties
representing 10% of the total value of the contract being awarded. The rate may increase to
20% in the event of a repeat offence within five years of the first infringement.

SIGNATURE: DATE:

NAME: TEL:
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ANNEX X — B10 — DETAILS OF BIDDER

Name of
Tenderer/Joint
Venture/Consortium

Address

Trading Licence

(if Applicable)

E-mail Address

Tel. Nos.

Fax Nos.

Mobile Phone No.

VAT  Registration

No.

Signature

ID. Card No.

Valid up to
(if Applicable)

Date
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ANNEX XI- B11- ADMINISTRATIVE COMPLIANCE GRID

Publication Ref:
Contract title Development of an OHS accreditation System OHSA 01/2010
Tender Name of Tenderer Is Language Is Documentary proof in Proof of technical Capacity as
Envelope as required? Documentation terms of the requirements | per article 4.2 of the ITT (Y/N) 0 Il Decision?
Number (Y/N) complete as per as per article 4.2 of the Averat/Re_us;on.
Article 4 of the ITT (Y/N) ceeptinejec
ITT? (Y/N)

O Nl OO M| W] N| PP

Chairman's name

Chairman's signature

Date
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ANNEX XII — B12 — FINANCIAL IDENTIFICATION

IlIIllJ_llIIIII|IIIIlI||IIILlI|IIIIlIIIIIIIII
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PART C
EVALUATION GRID

No

Qualitative award criteria

Overall understanding of the requirements and critical
elements of the study and of the issues to be examined

Methodology, coherence, clarity and practicability of the
service to be provided, in particular the work programme
and planning _(e.g. detailed work programme, consistent time
schedule and detailed allocation of resources) as well as the
methodologies _to draw up an OHS accreditation system to
endorse third party OHS practitioners who offer services to
employers.

Weighting
(maximum points)

25

35

Quiality of the organisation of the team _ proposed in relation
to the services to be performed.

15

Proposed structure and information value of the output of the

service to be provided , its practical usability, the relevance,
quality and completeness of the information proposed to be
provided, and the proposed way of presenting findings and

articipation in the end of project seminar.
5 Timetable

15

10

Total number of points

100

The selected tender is assessed according to the above qualitative award criteria and
the weighting applicable to each criterion.
(Pass Mark 75)
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PART D

SERVICE TENDER SUBMISSION FORM
Ref: OHSA 01/2010

Contract title: Development of an OHS accreditation System

One signed original of this tender submission form (including original signed statements of
exclusivity and availability from all key experts proposed, a completed financial identification form,
as well as declarations from the Leader and all Partners in the case of a consortium) must be
supplied, together with one copy .

Tenders being submitted by a consortium (i.e., eith  er a permanent, legally-established

grouping or a grouping which has been constituted i nformally for a specific tender
procedure) must follow the instructions applicable to the consortium leader and its
partners.

1. Submitted by [i.e., the identity of the Tenderer ]

Name(s) and address(es) of legal entity or entities submitting this tender
Leader*
Partner 2*
Etc ... *
*add / delete additional lines for consortium partners as appropriate. Note that a sub-contractor is not considered to be a

consortium partner . |If this tender is being submitted by an individual legal entity, the name of that legal entity should be entered as
'‘Leader’ (and all other lines should be deleted). Any change in the identity of the Leader and/or any consortium partners between the
deadline for receipt of tenders indicated in the Instructions to tenderers and the award of the contract must be communicated to the
Occupational Health and Safety Authority as soon as possible.

2 Contact Person (for this tender)

Name

Organisation
Address

Telephone

Fax

e-mail

3 Declaration(s)

As part of their tender, each legal entity identified under point 1 of this form, including every
consortium partner, must submit a signed declaration using the attached format. [For consortia,
the declaration of the Leader must be a signed original but those of other partners may be faxed
copies].

4 Statement

I, the undersigned, being the authorised signatory of the above tenderer (including all consortium
partners, in the case of a consortium), hereby declare that we have examined and accept without
reserve or restriction the entire contents of the tender dossier for the tender procedure referred to

above. We offer to provide the services requested in the tender dossier on the basis of the
following documents, which comprise our Technical offer and Financial offer:
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Organisation & Methodology;

Tenderer's declaration (including one from every consortium partner, in the case of a
consortium);

Completed financial identification form (see Annex Xll) providing details of the bank account into
which payments under the proposed contract should be made in the event that we are awarded the
contract.

We recognise that our tender may be excluded if we propose key experts who have been involved
in preparing this project or engage such personnel as advisers in the preparation of our tender.

We are fully aware that, in the case of a consortium, the composition of the consortium cannot be
modified in the course of the tender procedure. We are also aware that the consortium partners
would have joint and several liability towards the Occupational Health and Safety Authority
concerning participation in both the above tender procedure and any contract awarded to us as a
result of it.

This tender is subject to acceptance within the validity period stipulated in clause 6 of the
Instructions to tenderers. Signed on behalf of the tenderer

Name

Signature

Date
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FORMAT OF THE DECLARATION OF THE TENDER
SUBMISSION FORM

To be submitted on the headed notepaper of the lega | entity concerned

<Date>

Name and address of the Occupational Health and Safety Authority:

Occupational Health and Safety Authority,
17, Edgar Ferro Street,
Pieta’ PTA 1533,

Malta

Your ref: < Publication reference >

Dear Sir/Madam
TENDERER'S DECLARATION
In response to your letter of invitation to tender for the above contract, we hereby declare that we:

offer to deliver, in accordance with the terms of the tender dossier and the conditions and
time limits laid down, without reserve or restriction

This tender is valid for a period of [.............. ] from the final date for submission of tenders,
i.e.until[...../.....[.....].

If our tender is accepted, we undertake to provide a performance guarantee of 10% of the
contracted value, as required by Sub-Article 7.8 of the General Conditions.

Our firm/company [and our subcontractors] has/have the following nationality:

are submitting this tender [ on an individual basis ]* /[ as partner of the consortium led
by < name of the leader / ourselves > ]* for this contract. We confirm that we are not
participating in any other tender for the same contract, whatever the form of the application
(as a partner - including leader - in a consortium or as an individual Candidate);

reconfirm that we are not in any of the situations excluding us from participating in contracts
which are listed in the relevant section of the Public Contracts Regulations 2005
(LN177/2005)

agree to abide by the ethics clauses in the relevant section of the Public Contracts
Regulations 2005 (LN177/2005) and, in particular, have no potential conflict of interests or
any relation with other short-listed candidates or other parties in the tender procedure at the
time of the submission of this tender;

[ have attached a current list of the enterprises in the same group or network as ourselves |
/ [ are not part of a group or network ]* and have only included data in the application form
concerning the resources and experience of our legal entity;

will inform the Occupational Health and Safety Authority immediately if there is any change
in the above circumstances at any stage during the tender procedure or during the
implementation of the contract; and
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fully recognise and accept that any inaccurate or incomplete information deliberately
provided in this tender may result in our exclusion from this and other contracts.

We note that the Occupational Health and Safety Authority is not bound to proceed with this
invitation to tender and that it reserves the right to award only part of the contract. It will
incur no liability towards us should it do so.

[* Delete as applicable]

In the event that our tender is selected by the Evaluation Committee, we undertake to provide a
sworn statement that our situation with regard to the grounds for exclusion listed in the relevant
section of the Public Contracts Regulations 2005 (LN177/2005) has not altered in the period
which has elapsed since the documentary evidence submitted with our application form was drawn
up. We also understand that if we fail to provide this proof, together with copies of the diplomas
and employers' certificates or references corresponding to the CV of the key expert if requested to
do so, confirmation of bank account details and a contact address for the contract within 15
calendar days after the date of the letter advising us that our tender has been recommended by the
Evaluation Committee, or if the information provided is proved false, the notification will be
considered null and void.

Yours faithfully
<Signature of authorised representative of the legal entity >

< Name and position of authorised representative of the legal entity >
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STATEMENT OF EXCLUSIVITY AND AVAILABILITY °
Publication ref: OHSA 01/2010

I, the undersigned, hereby declare that | agree to participate exclusively with the tenderer for the
Development of an OHS accreditation system in the above-mentioned service tender
procedure. | further declare that | am able and willing to work for the period(s) foreseen for the
position for which my CV has been included in the event that this tender is successful, namely:

From To
<Closing date of <end of Tender>
Tender>

I confirm that | am not engaged in another project in a position for which my services are required
during the above periods.

By making this declaration, | understand that | am not allowed to present myself as a candidate to
any other tenderer submitting a tender to this tender procedure. | am fully aware that if | do so, |
will be excluded from this tender procedure, the tenders may be rejected, and | may also be
subject to exclusion from other tender procedures and contracts.

Furthermore, should this tender be successful, | am fully aware that if | am not available at the
expected start date of my services for reasons other than ill-health or force majeure, | may be
subject to exclusion from other tender procedures and contracts and that the notification of award
of contract to the tenderer may be rendered null and void.

Name

Signature

Date

75



